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THE REPEAL OF THE BANKRUPT ACT. 


Ir is a singular circumstance, and one of which the country has 
no reason to be proud, that it is very hard to obtain a fair discus- 
sion of the subject of bankruptcy as a branch of national legisla- 
tion, either in the House of Representatives or in the newspapers. 

The expediency, almost necessity, in a commercial country, of 
a system which shall cause a fair distribution of the estate of 
every insolvent person among his creditors, and, at the same 
time, shall relieve the honest debtor of an insupportable burden, 
is admitted by nearly all writers upon either commerce or law, 
and by the practice of all civilized nations. In this country, 
neither part of such a system can be operated successfully by the 
several States, because neither the assignment of the property, 
nor the discharge of the debtor under a State law, has any extra- 
territorial force. 

At this moment,! an act to repeal the Bankrupt Law has passed 
the House of Representatives without even the formality of a 
debate, and awaits the action of the Senate. We assume that 
the repeal will fail in the Senate; for, when the subject was last 
before that body, it received a most intelligent discussion, end- 
ing with a very decisive vote in favor of amendment and against 
repeal. With this expectation, we suggest some criticisms upon 
the act, and some changes which may perhaps meet such of the 
complaints against its working as are made by those who are 
familiar with it. Two important modifications of the original 
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law were made in 1874, one of which has worked very well, and 
the other very badly. The provision for composition, which dis- 
charges the debtor upon his paying such dividend as is approved 
by a certain proportion of his creditors, has been much availed of, 
and its use is likely to increase. It is too early to collect statis- 
tics; but the experience of the country from which we borrowed 
this method is instructive. In England, the proportion of cases 
settled in this way has been increasing each year since its adop- 
tion in 1869, and appears to be now about one-third of the whole 
number of cases of bankruptcy and insolvency of whatever char- 
acter. The advantages of composition are simple, quick, and 
inexpensive settlements. On the other hand, there is danger - 
that an unscrupulous debtor may work upon the impatience or 
the fears of his creditors to extort an unfair concession ; or that 
a fraudulent debtor may impose a false statement on his credit- 
ors, or may bribe a few to mislead the others. 

We would suggest that every compounding debtor be required 
to submit a detailed statement of his debts and assets, not, as 
now, first to the meeting of creditors, but to the court, when he 
petitions for composition, so that his statement may be subject to 
the inspection of his creditors at all times before the meeting ; 
and that he be bound to undergo examination in the mean time 
by any creditor who doubts the truth or accuracy of either state- 
ment, or the sufficiency of the valuation of the property. It would 
be well to provide that the recording of a resolution for composi- 
tion should dissolve attachments upon the debtor’s property, made 
within four months of the proceedings, as the parties are now 
obliged, when there are such attachments, to incur the expense 
of holding a first meeting and choosing one assignee. The court 
and register should have power to require a person, whose claim 
the debtor disputes, to either prove or disclaim it. As the law 
now appears to read, the debtor is to state all debts at his own 
risk, and is discharged only from those which he admits to be 
just. So, where the amount is disputed, means should be pro- 
vided for requiring a liquidation, if the parties cannot agree, and 
the creditor simply stands aloof. It is possible that this point 
may be already covered by the general words of the statute ; but 
this is doubtful. And we would make it an offence, for which 
there should be a civil, and perhaps even a criminal penalty, in 
a creditor to take more than the ostensible composition. We 


THE REPEAL OF THE BANKRUPT ACT. 895 


would also punish severely any fraud committed by a debtor in 
his statement. 

The other principal amendment of 1874 — that concerning invol- 
untary bankruptcy — was a compliance with the pressure of the 
times. Assuming that our readers are acquainted with this very 
extraordinary law, we will only say that it operates with a per- 
verse ingenuity to discourage honest debtors from coming into the 
Bankrupt Court, and to throw almost insuperable obstacles in the 
way of bringing a fraudulent debtor there. «The only reason 
ever seriously urged for making involuntary bankruptcy so cum- 
brous and difficult is, that, as the law originally stood, one obdu- 
rate creditor might insist on bankruptcy against the wishes and 
best interests of others. As we pointed out while the changes 
of 1874 were under discussion, this objection is fully obviated by 
the provision for composition which enables a certain number of 
creditors to dictate the terms of settlement. It is essential to the 
full value of every bankrupt law that its processes should be 
simple, should encourage debtors who are hopelessly insolvent 
to apply to the courts, and should speed the action of creditors 
who can prove their debtor a bankrupt by the usual and reasona- 
ble tests. The law should undoubtedly be restored to its original 
shape in this respect. 

If this blemish be removed, the law will compare well with that 
of England, or any which either of the States has had. That 
it may be still further improved is the burden of our article. 
The great difficulty is, that creditors can not or will not afford 
the time necessary to a due oversight of the administration of the 
cases. This is a fact of universal observation, and is the despair 
of the legislature. It will be equally present and equally obstruc- 
tive in any local systems that may succeed the repeal of the gen- 
eral statute. Nearly every thing of much importance that can be 
objected to the working of the law depends upon this fact. The 
point to be guarded is the improper and exorbitant charges of 
assignees and their attorneys. We suggest that, in those districts 
which have more than a certain amount of business, an officer 
should be appointed, whose whole duty it should be to see that 
assignees render prompt accounts, and to audit them when ren- 
dered, and that no costs or fees of attorneys or counsel for 
assignees be paid by assignees before such audit. This officer 
should be paid by a salary, which should be reserved out of the 
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general fees. Another suggestion — though one that the writer 
would not personally care to see adopted —is, that the assignee 
be appointed by the court instantly upon the adjudication, as by 
the act of 1841. Judge Sprague informs us that not a dollar was 
lost, through the default of assignees, in the 3,200 cases which 
were settled in Massachusetts under that law. 

There are two particulars in which the law might be so 
changed as to sweep away a vast amount of fees and circumlocu- 
tion. A large class of bankrupts are merely poor debtors, long 
since ruined, who come only for a discharge. There is every 
reason that such debtors should be submitted to whatever 
scrutiny and examination the creditors choose to apply ; but none 
that they should have an assignee, or that their white-washing 
process should cost much more than the fee to a magistrate who 
administers the poor debtor’s oath. Whenever a debtor repre- 
sents himself to be in this position, we would strongly recommend 
that no assignee be appointed unless the creditors understand 
that they are to pay him. Of course the law should be distinct, 
that if the creditors discovered assets at any time, though it were 
thirty years after, which would have passed to an assignee (and 
we have known such a case), the court should have power to 
appoint, or the creditors to choose, an assignee to recover and 
distribute it. 

Another change, which would save thousands of dollars and a 
great deal of grumbling, would be to abolish all depositions and 
oaths for proving debts. When an estate is settled by trustees, 
or is wound up by receivers, all this cost and trouble are dis- 
pensed with. Then why not in all cases? Does any one believe 
that a single rascal has been deterred from proving a fictitious 
debt by the oath with which he must support it? Penal sanc- 
tions may be added, if necessary, as was suggested for cases of 
composition ; but that of the deposition is as futile as it is costly. 

We should be glad to have the registers paid by salary, and 
have no doubt that this mode of payment would be more economi- 
cal to suitors and more equitable to registers than payment by 
fees. This and all other salaries should, of course, be paid out 
of some fund derived from fees; while the work would be as 
well done, and the registers as well contented, as now. 

Some of the changes might be made by rules, or might be 
indicated by Congress and carried out by the courts. We may 
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say, in general, that the Supreme Court ought to take care to 
keep our practice as simple and as free from unnecessary forms as 
possible. 

The only complaints that we happen to have heard which are 
not fully met by the previous suggestions relate to the incon- 
venience, in some large districts, of reaching the District Court, 
and the fees charged by officers in some others. The latter 
would, of course, be met by paying every one by salary. If this 
is deemed impracticable, provision must be made for that super- 
vision in the large districts which the judges now exercise in 
some of the smaller ones; or the salaried supervisor might audit 
all the fees, as well as those of assignees. The inconvenience 
arising from distance might be obviated by increasing the power, 
and, when necessary, the number of the registers, or in some 
similar way. 

We end, as we began, by saying that a good bankrupt law is a 
necessity in this country. If this law is repealed, another will 
be passed after an interregnum of assignments and preferences 
which will disgust the mercantile community. If the law is 
wisely amended, and remains a few years longer, it can never be 
repealed. J. L. 


THE NEW COURT BILL. 


THE UNITED STATES COURTS AND THE NEW 
COURT BILL. 


THE great arrears of business now existing in the Supreme Court, 
caused by the increase of litigation in the Federal courts, and the 
almost universal custom prevailing in this country of carrying 
every cause to the highest court that the law will allow, no matter 
how small the amount of money or seemingly well settled the 
legal principle involved may be, have brought matters to such a 
pass, that Congress seems most anxious to afford some effective 
relief to both court and suitors. The number of cases entered 
on the docket of the Supreme Court exceeds nine hundred. 
Three hundred is the largest number that can be properly dis- 
posed of in the annual session of seven months ; and this includes 
the considerable number of cases that are carried there chiefly 
for delay, and which are dismissed without argument, or dis- 
posed of after hearing only one party. The nature of the cases 
brought before the court, and the organization of the tribunal, 
composed as it is of judges trained under different systems of 
law and modes of practice, render it impossible for the court to 
despatch business with the rapidity with which State courts can 
do it. Many of the questions before it are of the most moment- 
ous character, and call for the most exhaustive discussion. 
Many other questions, plain enough when explained, arise on 
complicated bills of exceptions, intricate land-titles, or confusedly- 
drawn statutes, which require patient labor to unravel before 
the question of law presented in the case can be made apparent. 
The arguments are often unnecessarily elaborate ; while it might 
frequently appear very ungracious for the court to interfere with 
counsel who have come great distances to argue before it, and 
who, seldom practising there, prepare themselves with unusual 
care and elaboration, from the commendable desire to appear to 
advantage before so celebrated a tribunal. The consequence of 
all this is, that the court has not been able to keep abreast of the 
increasing litigation before it; and it now requires from two and 
a half to three years to reach a cause in its regular order upon 
the docket. Such a delay frequently amounts to a denial of 
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justice; and the remedy is one for which Congress must make 
provision, and not the court. 

Many plans have been from time to time submitted to Con- 
gress for so reorganizing the Circuit Courts as to relieve the 
Appellate Court of much of its business ; and one bill, reported 
by Mr. MeCrary, has passed the House of Representatives at 
this session, and now awaits the action of the Senate. The pro- 
visions of this we shall hereafter consider in detail; but, before 
we do so,a short history of the Federal judicature from the 
foundation of the government may assist us in coming to a right 
conclusion in regard to them. 

The third article of the Constitution enacts that “the 
judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may, 
from time to time, ordain and establish. The judges, both of 
the supreme and inferior courts, shall hold their offices during 
good behavior, and shall, at stated times, receive for their ser- 
vices a compensation, which shall not be diminished during 
their continuance in office.” !_ The duty of organizing the courts 
under this provision devolved upon Congress, and early received 
the attention of that body. On the 7th of April, 1789, the day 
after a quorum of members had taken their seats, the new Senate 
appointed Oliver Ellsworth of Connecticut, William Paterson of 
New Jersey, William Maclay of Pennsylvania, Caleb Strong of 
Massachusetts, Richard Henry Lee of Virginia, Richard Bassett 
of Delaware, William Few of Georgia, and Paine Wingate of 
New Hampshire, “a committee to bring in a bill fer organizing 
the judiciary of the United States.” On the 12th of June, the 
committee reported, through Mr. Lee, the act since known as 
the Judiciary Act, which was debated, seemingly at considera- 
ble length, between that day and July 17, when it was passed by 
a vote of fourteen to six. As the Senate at that period sat 
with closed doors, we do not know what objections were raised 
to the bill; but three of the committee — Messrs. Lee, Maclay, 
and Wingate — voted against it on its final passage.? 

In the House of Representatives, the bill was bitterly opposed ; 
Mr. Livermore of New Hampshire leading the opposition to that 


1 Const. art. 3, § 1. 
2 Annals of Congress (1st Cong.), vol. 1, pp. 17, 46-50; 1 Benton’s Abridgment 
of Debates, 10. 
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part of it which established the subordinate courts. The main 
arguments relied on were, that the bill established another court 
in the same territory as the State court, having an independent 
jurisdiction; that this would bring about a conflict of jurisdic. 
tion, and the Federal courts would eventually “ swallow up the 
State courts ;” that the expense of these courts would be great; 
and, besides, they were entirely unnecessary, as the juris- 
diction might be conferred on the various State courts, with 
appeal or writ of error in Federal cases to the Supreme Court of 
the United States. The bill was defended by almost all the 
ablest members of the House, including Messrs. Sedgwick, 
Ames, and Gerry of Massachusetts, Benson of New York, and 
Madison of Virginia, on reasoning that it is now unnecessary 
to repeat. The amendment to strike out the part of the bill 
establishing Circuit and District Courts was finally rejected by 
thirty-one to eleven, and the bill eventually passed with some 
amendments.! 

The honor of drawing up this celebrated statute, according to 
universal tradition, belongs to Mr. Ellsworth, the chairman of the 
committee to whom this duty was intrusted, and afterwards 
Chief Justice of the United States. He is believed to have 
been aided by his colleague in the Senate, William Samuel 
Johnson ; but the original bill, still preserved in the archives at 
Washington, is in Mr. Ellsworth’s handwriting.? This statute, 
which was approved by the President September 24, 1789,3 pro- 
vided that the Supreme Court of the United States should consist 
of a chief justice and five associate justices, and created fourteen 
district courts, one for each State except Massachusetts and 
Virginia, which had separate courts for the territories now con- 
stituting the States of Maine and Kentucky. The country was 
divided into three circuits, —the Eastern, the Middle, and the 
Southern, — and a Circuit Court provided for each, which was to 
consist of two justices of the Supreme Court, and the district 
judge for the district in which it was held. 

We said just now that the “honor” of framing this statute 


1 Annals of Congress (1st Cong.), vol. 1, pp. 796-833, 894. 
2 2 Flanders’s Lives of the Chief Justices of the U. S., 159, 160. 
8 St. 1789, c. 20; 1 U. S. Sts. at Large, 73. 
4 Vermont and Rhode Island had not then been admitted into the Union. District 
courts for them, and for each succeeding State, were created on their admission. 
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belonged to Mr. Ellsworth: and a great honor it is; for a more 
successful piece of legislation hardly exists. Its wonderful suc- 
cess is shown by comparing it with the present Revised Statutes 
covering the same subject, and observing how few changes it has 
been deemed necessary to make in the sections conferring and 
defining jurisdiction ; and the necessity of some of the changes 
that have been made is hardly obvious.!_ One striking provision 
was, that no technical appeal lay from the Circuit Courts to the 
Supreme Court, and only from the District to the Cireuit Court 
in admiralty causes. The only way a case, with this exception, 
could be re-examined in a higher court, was by writ of error, 
which of course limited the re-examination to error apparent on 
the face of the record. This continued to be the law until 1803. 

By an act approved on the day previous to the Judiciary Act, 
the salary of the chief justice of the United States was fixed at four 
thousand dollars ; and that of an associate justice of the Supreme 
Court, at thirty-five hundred dollars ; while the salaries of the vari- 
ous district judges varied from one thousand dollars to eighteen 
hundred dollars, the latter being the salary of the district judge in 
Virginia.2 In proportion to the value of money, and the mode 
and expense of living, these salaries were probably larger than 
those now paid. 

By the act of 1792-3, c. 22,3 the provision of the original Judi- 
ciary Act, requiring two justices of the Supreme Court to be present 
at a Circuit Court, was repealed ; and it was enacted that such court 
should be held by one justice of the Supreme Court and the dis- 
trict judge, excepting that the Supreme Court might assign two 
of its justices to attend any Circuit Court “in cases where 
special circumstances shall, in their judgment, render the same 
necessary.” It was also enacted, that, on division in opinion 
between the justice of the Supreme Court and the district judge 
upon the final hearing of a cause or of a plea to the jurisdiction 
of the court, the case should “ be continued to the succeeding 
court; and if upon a second hearing, when a different judge of 
the Supreme Court shall be present, a like division shall take 
place, the district judge adhering to his former opinion, judg- 
ment shall be rendered in conformity to the opinion of the pre- 
siding judge.” 

1 See 1 Kent Com. 306. 
2 St. 1789, c. 18; 1 Sts. at Large, 72. 
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President Adams, in his speech to Congress on the 3d of 
December, 1799, called attention to the judiciary, and declared 
that a revision and amendment of the system were indispensably 
necessary. Bills to amend it were introduced; but nothing 
further was done. Meanwhile the elections of 1800 had gone 
strongly against the Federal party, and it was evident that the 
next Congress would be Republican. At the opening of the second 
session of the sixth Congress, on the 22d of November, 1800, 
the President again urged the necessity of enlarging the judicial 
force of the government; and the famous “act to provide for 
the more convenient organization of the courts of the United 
States” was introduced, and carried against the opposition of the 
Republican minority, and approved by the President February 18, 
1801,— only three weeks before he and his party went out of 
power.) The law thus unfortunately became a party measure, 
and its existence was very brief. It enacted, that, after the next 
vacancy therein, the Supreme Court should consist of but five 
justices, increased the number of the District Courts, and divided 
the country into six circuits, in each of which was created a 
Circuit Court consisting of a chief judge and two judges, except 
in the sixth circuit (Tennessee and Kentucky), where there was 
but one judge. To this new court were given the general 
powers of the old Circuit Court, with other jurisdiction that 
need not now be considered. The salaries of the judges of the 
Circuit Court were fixed at two thousand dollars. The justices 
of the Supreme Court were relieved entirely from circuit duty. 
A Circuit Court was also created for the District of Columbia. 

Not much time was given the President to select the judges; 
and the nominations of some of them were not confirmed, and 
these were not commissioned until the night before his term of 
office expired; so that they all were popularly called the * mid- 
night judges.” The appointments, however, although too much 
from one political party, were personally excellent, and ought to 
have saved the court from its intense unpopularity. They included 
such men as William Tilghman (afterwards the distinguished 
Chief Justice of Pennsylvania), Oliver Wolcott (Secretary of 
the Treasury), Judges Lowell and Bee of the District Courts, 


1 Stat. of 1800-1, c.4; 2 Sts. at Large, 89. The bill passed the House by a vote of 
fifty-one to forty-three, and the Senate by sixteen to eleven. —See Annals of Con- 
gress (6th Cong.), 188, 189, 723, 739, 888-915. 
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Jeremiah Smith, Egbert Benson, and Richard Bassett.'! Resigna- 
tions or declinations, too, gave President Jefferson, within a few 
months, the appointment of a chief judge and two other judges. 
At that time, however, it had not ceased apparently to be a 
belief of the State-Rights party that the State courts were the 
proper tribunals to perform the functions of these courts, and a 
great jealousy still existed of the Federal judiciary. It may be 
doubted, too, whether the entire judicial staff was not larger 
than the needs of the country then demanded, especially as the 
new Bankrupt Act was speedily repealed. One great objection 
to the system, also, was, that it took away all circuit duty 
from the judges of the Supreme Court. But, whatever reasons 
might have existed for modifying the act of the expiring Federal 
Congress, the fact that it had been passed in accordance with the 
settled policy of the Federal party, and that most of the judges 
were Federalists, furnished more than sufficient reason to their 
victorious opponents for repealing it. Accordingly, President 
Jefferson (whose hatred of the judiciary is well known), in his 
first message to Congress, on the 8th of December, 1801, called 
attention to the judiciary of the country ; and, on the 6th of the 
following January, Mr. Breckenridge of Kentucky introduced 
into the Senate a bill to repeal the act of 1801, and supported it 
in an elaborate speech. The discussion of this bill gave rise to 
a new constitutional question. The Federalists contended, that 
as the judges of the Circuit Court held their offices during good 
behavior, and as Congress could not diminish their salaries during 
their continuance in office, Congress could not, by abolishing the 
offices or repealing the act of the last session, deprive them of 


1 The entire list of appointments was as follows: First Circuit.— John Lowell of 
Massachusetts, chief judge; Jeremiah Smith of New Hampshire, and Benjamin 
Bourne of Rhode Island. 

Second Circuit. — Egbert Benson of New York, chief judge; Oliver Wolcott of 
Connecticut, and Samuel Hitchcock of Vermont. 

Third Circuit.— William Tilghman of Pennsylvania, chief judge; Richard Bas- 
sett of Delaware, and William Griffith of New Jersey. 

Fourth Circuit.— Philip Barton Key of Maryland, chief judge; and George Keith 
Taylor and Charles Magill of Virginia. 

Fifth Circuit. — Thomas Bee of South Carolina, chief judge; John Sitgreaves of 
North Carolina, and Joseph Clay, jr., of Georgia. 

Sixth Circuit—William McClung of Kentucky. 

Charles Lee of Virginia, Attorney-General of the United States, was appointed chief 
judge of the fourth circuit, but declined the appointment. 
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their judgeships and salaries. This argument was strongly en- 
forced by Mr. Gouverneur Morris of New York, who led the 
opposition to the repeal, and who forcibly urged, that, if Congress 
could get rid of an obnoxious judge by abolishing his office, the 
judges would hold their offices during the pleasure of Congress, 
and not during good behavior. Unanswerable as this argument 
may be as a matter of statesmanship and political honesty, it 
is now practically settled as a question of constitutional power, 
that the tenure of good behavior in judicial office does not of 
itself prevent the legislature’s abolishing the court, if it sees fit 
to do so. Notwithstanding a solemn and eloquent closing pro- 
test from Mr. Morris, the bill passed the Senate on the 38d of 
February by a majority of one,? and was sent to the House, where 
the debates upon it were long and bitter, and seem to have 
covered most if not all of the acts and policy of President 
Adams’s administration, the French Revolution, and the alien 
and sedition laws. Finally, on the 3d of March, the bill passed 
by a vote of fifty-six to thirty.® 

A statute was passed at this same session, by which each judge 
of the Supreme Court was to be permanently assigned to one 


circuit; and provision was made, whereby when, in any case, the 
opinions of him and of the district judge were opposed, the case 
could be certified up to the Supreme Court. The country 
(excepting the Western States, which were as yet left out) was 


1 But see 2 Story on the Const., §§ 1633, 1634. The impolicy and harshness of 
the repealing act is a matter about which now there can hardly be two opinions. 

2 The vote in the Senate on the final passage of the bill was as follows: Ayes. — 
Messrs. Joseph Anderson, Abraham Baldwin, S. R. Bradley, John Breckenridge, 
John Brown, William Cocke, Christopher Ellery, Theodore Foster, Jesse Franklin, 
James Jackson, George Logan, S. T. Mason, W. C. Nicholas, David Stone, Thomas 
Sumter, and Robert Wright, — 16. 

Nays. — Messrs. Nathaniel Chipman, J. E. Colhoun, Jonathan Dayton, Dwight 
Foster, James Hillhouse, J. E. Howard, Jonathan Mason, Gouverneur Morris, Aaron 
Ogden, Simeon Olcott, James Ross, James Sheafe, Uriah Tracy, W. H. Wells, and 
Samuel White,— 15. It was a strict party vote; but twelve of the majority came 
from the Southern States, while only four Southern senators (two from Delaware, 
one from Maryland, and one from South Carolina) voted no. 

8 Stat. 1801-2, c. 8, 2 Sts. at Large, 132; 2 Benton’s Debates, 542, 547-565, 596- 
638; Annals of Congress (7th Cong., Ist session), passim. In the following year 
some of the displaced judges petitioned Congress for relief, contending that no pro- 
vision had been made for the payment of their salaries, to which they claimed that 
they were constitutionally entitled; and an ineffectual effort was then made by the 
opponents of the measure to have its constitutionality tested. The petitioners were 
given leave to withdraw. 
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divided into six circuits, carefully arranged so as to give the 
South a majority of the judges of the Supreme Court, —a policy 
which was steadily adhered to down to our own time. Thus 
Massachusetts, New Hampshire, and Rhode Island constituted 
the first circuit; Connecticut, New York, and Vermont, the 
second ; New Jersey and Pennsylvania, the third ; Delaware and 
Maryland, the fourth ; Virginia aud North Carolina, the fifth ; 
and South Carolina and Georgia, the sixth. In 1803, the Judiciary 
Act was further amended to give appeals in equity and admiralty 
causes to the Supreme Court.! 

The Federal judicial system, as finally established in 1803, con- 
tinued without important change till 1869. In 1807, the number 
of judges of the Supreme Court was increased to seven, in order 
to provide one for a Western circuit; and, in 1837, the number 
was further increased to nine, which, except for a short period 
during and just subsequent to the late civil war, has continued 
to be the size of the court ever since. 

One result of the war has been, to greatly increase the propor- 
tionate amount of litigation in the Federal courts as compared 
with the State courts. This has been owing to a combination of 
circumstances, some permanent, and others more or less temporary 
in their nature. These, with the increase in business caused by 
the growth of the country, compelled at length an increase of 
judges; and Congress provided in 1869 for nine circuit judges, 
one in each circuit, whose powers and duties were to be similar to 
those of a judge of the Supreme Court sitting in the Circuit 
Court. The plan was a good one; and, thanks to the President 
and his advisers, a singularly able and competent set of judges 
were selected for these important positions, and the result has 
been every thing that could be desired. 

But great as has been the assistance which these circuit judges 
have given, it has been apparent for some time that further 
changes in the Federal judiciary must be made. In the second 
circuit, especially, there has been a crying need, for three or four 
years, of an additional circuit judge. With all the assistance which 
the district judges of Connecticut and Vermont can give him, it is 
impossible for one circuit judge to perform the business of that 

1 Sts. 1801-2, c. 31; 1802-3, c. 40, 2 Sts. at Large, 156,244. By the St. of 1874-5, 


c. 77, § 1, the appeal to the Supreme Court in admiralty causes has again been limited 
to matters of law. 
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great circuit efficiently, and keep a court open, as there ought to 
be almost all the year round, in New York, the commercial capital 
of the country. 

But the essential matter now requiring consideration is, how to 
relieve the Supreme Court. Under the present system, appeals 
from the District Court are usually heard by but one judge, and in 
many districts the district judge is too busy to sit much in the 
Circuit Court; so that, while that court is often held by the judge 
of the Supreme Court assigned to the circuit and the circuit 
judge sitting together, it is more generally held by one of these, 
most frequently the circuit judge, sitting alone ; for the increase 
in the business of the Supreme Court prevents the judges giving 
as much time to circuit duty as they formerly did. The final 
decision of one judge on important questions of law and fact does 
not, in the long-run, give satisfaction either to the bar or to 
suitors; and a larger and more authoritative tribunal must be 
created before the right of appealing is much restricted. 

A year ago, we submitted to our readers some suggestions for 
remedying the great evils and delays now existing in the business 
of the Supreme Court.! Some of those suggestions, we believe, 
must ultimately be adopted. But the remedies Congress seems 
inclined to afford are limited to such changes in the subordinate 
courts as will give an intermediate Court of Error and Appeals. 
This cannot, in our judgment, be effectually done without creat- 
ing judges for the purpose. To increase the number of judges 
of the Supreme Court would be unwise, at least for the present. 
It would be better, in many respects, if that court were smaller 
than it now is. The justification for its present size is to be 
found in the necessity of having every part of the country, as far 
as possible, represented in it; and this benefit more than counter- 
balances the disadvantages arising from so many judges sitting 
together in bank; and it may be that the same consideration may 
even ultimately require its further enlargement. But the evils 
which would be attendant upon such a change in its constitu- 
tion are so great, that they should be avoided as long as possible ; 
and at present there is no need of it. 

We think the best solution of this question can be found in 
logically extending the legislation creating the circuit judges, 
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and that, by so doing, a plan might be devised, which, without 
making any extensive changes in the judicial organization, would 
provide a court of such dignity and authority as would render 
its final decision on most questions so weighty, and satisfactory 
to the public, as to make further appeal unnecessary; while it 
would enable the United States courts to expedite business rap- 
idly enough to put an end to those delays, which, particularly in 
bankruptcy cases, give rise to so much inconvenience, distress, 
and injustice. The plan to which we refer is to increase the 
number of circuit judges by adding one to each circuit except 
the second, to which we should add two. With these and the 
judge of the Supreme Court assigned to the circuit, an Appellate 
Court of three could be constituted ; and, whenever any one of the 
three was absent, his place might be supplied by one of the district 
judges of the circuit; two of the three, however, always being 
judges of the higher courts. By the Circuit Court as thus con- 
stituted, all appeals and writs of error from the District Court, and 
all appeals and exceptions from any judge sitting alone in the 
Circuit Court, could be heard and determined. From this court 
a writ of error or appeal to the Supreme Court need be allowed 
only in a limited class of cases. 

This plan would require very few changes in the present sys- 
tem. If the three judges forming the Appellate Court could not 
sit together in every district in the circuit, they could at least 
in every State, and likewise in all the larger districts where a 
State forms more than one. No additional officers would be 
required for this court, because it would only be an enlarged 
Circuit Court. The district judges would remain, as at present, 
judges of the Circuit Court; would be expected to give what 
assistance they could in other districts than their own within 
the circuit ; and one of them would sit with the circuit judges, 
whenever his presence was required to make a court of three. 

We think such a court would constitute, with the least change 
and the least expense, an able and efficient intermediate court ; 
and its organization would be such, that its judicial staff might 
be increased in any one circuit, as the increase in population and 
business rendered it necessary, without organic change in the 
system, or without rendering necessary changes in other circuits 
where the business had not increased; and the only additional 
expense that it would entail on the country would be the salaries 
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of the new judges, which, at the present rate, would be sixty 
thousand dollars a year, —an expenditure which would be more 
than justified by the more rapid disposal of business. 

Such a court ought finally to dispose of all questions of pure 
fact. How far in admiralty the facts can be practically so sepa- 
rated from the law as to render revision of them unnecessary for 
the determination of legal questions is a question upon which 
competent legal authority is, as yet, much divided ; and it cannot 
be satisfactorily decided until we have had experience of the 
practical working of the recent act of Congress on this subject. 
But such a division between law and fact can almost always be 
made in equity cases, and no question of pure fact should be 
carried to the Supreme Court. ‘As to what the limit should 
be, below which no writ of error should be allowed in other 
cases, it is not now necessary to consider. It would depend, in 
great part, upon the business in the Supreme Court. With a 
strong intermediate court, perhaps, to require the value of the 
amount in controversy to be ten thousand dollars, would not be 
putting it too high. But, if it were put so high as that, there 
should be some exceptions ; as, for example, where there is a differ- 
ence of opinion among the judges, a conflict of decision between 
the courts of different circuits or between the Circuit Court and 
the highest court of the State wherein it sits, and some other 
similar ones. Whether constitutional questions should form an 
exception would be worthy of much consideration. We doubt 
whether they should do so unless there was a difference of opin- 
ion between the judges, or a decision against the constitutionality 
of the law involved in a given case. The difficulty of any other 
rule is, that an acute lawyer might very frequently so frame his 
pleadings or argument as to raise a sufficiently plain constitu- 
tional issue to give him a writ of error to the Supreme Court, 
when his only purpose was to delay final judgment, or to get the 
opinion of the higher court upon other questions involved in the 
case. It would, indeed, be better, so far as possible, to find 
other means of discouraging appeals from this tribunal than abso- 
lute prohibition. A heavy bill of costs to the party appealing 
unsuccessfully would be one, and probably a very effectual, way 
of doing so. 

It will be seen that the plan thus suggested differs very essen- 
tially from that which is embodied in Mr. McCrary’s bill, which, 
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as we have said, has passed the House of Representatives, and is 
now pending in the Senate. That measure, coming to us with all 
the authority of a unanimous recommendation of the Judiciary 
Committee of the House of Representatives, and bearing marks 
of much attention and care, deserves respectful consideration ; 
and this we have endeavored to give it; and it is after great 
hesitation that we feel compelled to question its wisdom, as well 
as the probability of its furnishing the court which the country 
requires. The most important provisions of the bill are as 
follows : — 


“That there shall be established in each of the circuits of the United 
States a court to be called the Court of Appeals, which shall have appellate 
jurisdiction, subject to the provisions of this act, of all cases arising in the 
several circuit and district courts within said circuits respectively. The 
justice of the Supreme Court assigned to the circuit, the circuit judge 
thereof, and the several district judges of the districts composing the cir- 
cuits, shall be judges of said Court of Appeals, any three of whom shall be 
a quorum. Provided, however, that no judge who has heard a cause in 
the court below shall sit in the Court of Appeals upon the hearing of the 
same cause, or be consulted, or give any opinion to the other judges, in 
relation thereto. The justice of the Supreme Court, or, in his absence, 
the circuit judge, if present, shall preside: if both be absent, the district 
judge senior in office present shall preside. In the absence of a quorum, 
any judge may adjourn the court from day to day. 

“That such Court of Appeals shall be a court of record, and shall have 
a seal, the form and device of which it shall devise. It shall also have a 
clerk, to be appointed by, and removable at the pleasure of, the presiding 
justice. . . . Process shall run in the name of the United States, and be 
tested in the name of the chief justice of the United States, and shall be 
under the seal of the court, and signed by the clerk. . . . 

“That a writ of error in cases proper for such writ, and in all other 
cases an appeal, may, except as herein otherwise provided, be taken to the 
Court of Appeals from any final judgment or decree of any circuit or dis- 
trict court within the circuit, when the amount claimed or the value of 
the property in controversy exceeds five hundred dollars, and in other cases 
where an appeal or writ of error now lies from such judgment or decree, 
or where the circuit or district judge shall certify that the adjudication 
involves a question of general importance. Provided, that no appeal, 
writ of error, or review, in any case of bankruptcy, shall be taken to the 
Court of Appeals, except from the final judgment or decree of a Circuit 
Court, when the amount in controversy shall exceed two thousand dollars. 
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Such appeal shall be taken, or such writ of error sued out, within ninety 
days after the entry of the judgment or decree sought to be reversed, 
Upon such writ of error or appeal, the court shall review such judgment or 
decree, and may affirm, modify, or reverse the same, or may order a new 
trial or such other proceedings to be had in the proper court as shall be 
just. The judgment or decision of such Court of Appeals upon any appeal 
shall be remitted to the court appealed from, to be euforced according to 
law. The said courts shall have power to issue writs of error, mandamus, 
scire facias, habeas corpus, and all other writs which may be necessary or 
proper to the exercise of their jurisdiction, and agreeable to the principles 
and usages of law... . 

“That the said Courts of Appeals shall respectively adopt such rules as 
they may deem proper to regulate the manner of taking such appeals and 
suing out such writs of error. They may also establish such other rules 
as they may deem necessary for the regulation of the practice of their 
respective courts, and not inconsistent with law; and may, from time to 
time, alter and revise the same. 

“That a writ of error may be sued out from the final judgment of a 
Circuit or District Court in any criminal action to the proper Court of Appeals 
within ninety days after the entry of such judgment; but such writ of 
error shall not operate as a stay of proceedings, unless it is so ordered by 
a judge of the Court of Appeals. The judgment or decision upon such 
writ of error shall be remitted to the Circuit or District Court appealed 
from, to be enforced according to law. 

“That terms of the said Courts of Appeals shall be held in the several 
judicial circuits at the following places: In the first circuit, in the city of 
Boston; in the second circuit, in the city of Albany; in the third circuit, 
in the city of Philadelphia; in the fourth circuit, in the city of Richmond; 
in the fifth circuit, in the city of New Orleans; in the sixth circuit, in the 
city of Louisville ;* in the seventh circuit, in the city of Chicago; in the 
eighth circuit, in the city of St. Louis; in the ninth circuit, in the city 
of San Francisco. . . . Adjourned terms may also be held from time to 
time, as, in the judgment of the court, the public interests shall require. 

“ That the decision of the Court of Appeals upon questious of fact shall 
in all cases, except as hereinafter provided, be final and conclusive; but a 
review upon the law may be had, upon writ of error or appeal in the 
manner now provided by law, to the Supreme Court of the United States, 
from every final judgment or decree rendered upon any decision of a Court 
of Appeals where the matter in controversy exceeds the sum or value of 
ten thousand dollars, or where the adjudication involves a question upon the 


1 We understand, that, in the House, Cincinnati was substituted for Louisville. 
We print the bill as reported by the committee. 
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construction of the Constitution of the United States, or any treaty or law 
of the United States, or where the court shall certify that the adjudication 
involves a legal question of sufficient importance to require that the final 
decision thereof should be made by the Supreme Court. ‘Such writ of 
error or appeal shall be sued out or taken within one year after the entry 
of the judgment or decree sought to be reviewed. . . . Appeals in chancery 
shall be allowed from the said Court of Appeals to the Supreme Court of 
the United States in cases where the matter in controversy exceeds the 
sum or value of ten thousand dollars, in the manner now provided by law 
for taking appeals in like cases from the Circuit Court.” 


Such are the main provisions of this very important measure. 
It will be perceived, that while it creates a new court in each 
circuit, with a seal, clerk, bailiff,and process of its own, and gives 
it most extensive powers, it creates no new judges, but makes the 
supreme, circuit, and district judges the judges of the new court, 
giving them equal powers and duties. While, too, all the judges 
in any circuit are judges of this Court of Appeal, any three of 
them are to constitute a quorum. This, in no case, is a majority 
of the judges in the circuit. Thus, as the courts are at present 
constituted, there would be, in the first circuit, six judges of 
the court; in the second, seven; in the third, six; in the fourth, 
nine; in the fifth, ten; in the sixth, eight; in the seventh, seven ; 
in the eighth, ten; and in the ninth (including Colorado), six. 

It is undoubtedly the intention and expectation of the framers 
of the bill that the supreme judge and the circuit judge will, as 
a rule, be present at all sittings of the Court of Appeal; and, at 
first, they will, undoubtedly, generally be so. But neither of 
them, nor any district judge, can sit in the Appellate Court in 
any case that he has heard and decided elsewhere. This is a 
provision of which we find it impossible to approve. We know 
that strong arguments can be made in its favor, and it has re- 
ceived support from some of the enactments in the recent English 
judicature act; but, with great submission to the high authority 
that we know approves it, we believe the advantages derived 
from having in the higher court a judge with that knowledge of 
the case which presence at the trial or hearing, and a sight of the 
witnesses, can alone give, more than make up for the dis- 
advantages to be feared from pride of opinion, prejudice, or 
partisanship. We question the wisdom of a rule that would 
have excluded such great judges as Mansfield and Ellenborough, 


412 THE NEW COURT BILL. 


Marshall and Taney, Shaw and Gibson, from participation in the 
decision of any case that had come before them at nisi prius or 
on the circuit. If the rule is a good one, it should apply to the 
Supreme Court as well as to this proposed intermediate court. 
Our own judgment is, that the rule in either case would do more 
harm than good. Under this bill, this provision would enable 
two district judges to outvote the circuit judge, and reverse the 
judge of the Supreme Court, where he could not be heard in 
vindication or explanation of his decision, and where, in most 
cases, there would be no possibility of revision elsewhere! If 
this should be done, would the decision thus made settle the law 
for the circuit? If, under such circumstances, Judges Durell 
and Busteed had outvoted Judge Woods, and reversed Mr. 
Justice Bradley, would the other six district judges, as well as 
the two higher ones (all judges of the court), be bound by the 
decision as precedent? If not, then we do not see how any 
thing can be settled law within the circuit and in the court 
under this bill. To say that they would is very like a reductio 
ad absurdum. It may be said that this is a very extreme case. 
It is, however, a fair test of the measure; for, if the bill had 
become law years ago, it would have been a possible case ; and we 
grieve to say that nearly as extreme a case will be possible if the 
bill becomes law now. The practical working of the provision 
would probably be, that the supreme judge would never, and the 
circuit judge would very seldom, sit in the Circuit Court, and 
give the other judges an opportunity of reviewing them. This 
would be a great evil, particularly in the case of the supreme 
judges, whom we should regret to see, on their own account, 
withdrawn so entirely as they would be from the trial of causes 
and from other Circuit Court duties, and the loss to the com- 
munity would be incalculable. 

But another grave objection to the new court is its very hetero- 
geneous character, sometimes consisting of higher and sometimes 
of lower judges; sometimes presided over by one of the most 
eminent judges of the Supreme Court, at other times consisting of 
three district judges only, none of whom was perhaps appointed 
with a view to these most important appellate duties, and the 
majority of whom may be imperfectly fitted for them. The most 
important legal questions, particularly in commercial law, usually 
arise in the great commercial centres of the country ; and the 
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judges trained at those centres have generally been considered as 
most competent to pass upon them. But, under this bill, the dis- 
trict judge of a great commercial city like Philadelphia, Baltimore, 
or Chicago, cannot sit in the Appellate Court on these questions, 
because they will generally be appeals from his own decisions ; 
and they may be settled by judges, able indeed, and honest, but 
who, from residing in agricultural districts, are less familiar than 
he with them. The same would be true of the cases coming 
from the decision of the supreme or circuit judge, if, as we have 
suggested before, these magistrates do not confine themselves to 
the appellate business. The importance of the office of the 
circuit judge, indeed, is so diminished, and his distinctive duties 
so entirely done away with, that we do not see the necessity of 
its continuance. The creation of this judgeship was partly urged 
on the ground of the necessity of there being a judge in each 
circuit, whose salary and dignity would be such as would tempt 
eminent counsel to accept the appointment, who might not take 
an ordinary district judgeship; while his selection from the circuit, 
instead of from any one State in it, would give the President a 
wider choice in appointment, and enabie him, in his selection, to 
be less governed by local considerations and influences. And 
our circuit judges are, on the whole, an able set of men, whose 
decisions carry great. weight. The present bill deprives the 
circuit judge of almost all his peculiar power and importance. 
All his duties the district judges share pari passu with him. 
When one of the latter sits in the Circuit Court, their powers are 
precisely the same. He can only review their decisions when 
he sits in a court where they sit with him, on perfect equality, 
and may outnumber and outvote him. His existence, indeed, 
will really appear an injustice to them; for, while their powers 
are the same, his nominal dignity relieving him of much inferior 
business that will devolve on them, and confining his work to 
the Circuit Court and Court of Appeals, while they do work in 
all three courts, will make his labors much lighter and pleasanter 
than theirs, while it gives him a considerably larger salary. 
Indeed, the passage of this bill will soon, we are convinced, be 
followed by the abolition of the circuit judges altogether: and 
rightly so; for no good reason will remain for keeping them 
with better pay and higher nominal dignity than the district 
judges, while their duties are no more important, and much less 
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laborious. Such inequality would constitute not only an anomaly, 
but an evil. If the present number of district judges in any 
circuit would not be sufficient to perform the work, one of the 
larger districts might be divided, and another judge thus procured, 
who would be in pay, as well as in other respects, on an equality 
with his associates. 

Considering the character of the new court, the jurisdiction 
given it without any revision by another tribunal is certainly ex- 
tensive. The decision of any three of the judges of the circuit, 
(as we said before, in every circuit less than a majority), — that is, 
of any two out of three, —is to be final and conclusive on every 
question of fact, except chancery cases involving ten thousand 
dollars; and upon all questions of law, with the exceptions 
we shall presently consider, unless the matter in controversy 
exceeds the sum or value of ten thousand dollars. This would 
include most questions of commercial law; and thus, in regard 
to branches of the law upon which it is particularly important 
that the decisions throughout the country should be uniform, 
there may be different doctrines established in different circuits, 
and these, again, may differ from the decisions of the various State 
courts. The fact that now there are, in every State, two in- 
dependent courts passing to a great extent on the same ques- 
tions of law, whose decisions often conflict, is a serious disadvan- 
tage; but it is somewhat remedied by the fact that the Circuit 
Court decisions on all important questions are revised by the 
Supreme Court, which keeps the law uniform in all the circuits, 
and whose authority is such, that its decisions are, in most cases, 
eventually accepted by the State tribunals as the highest exposi- 
tions of law. But comparatively few cases, especially outside of 
large cities, involve the sum of ten thousand dollars. What may 
be called the law of every-day life, is, for the most part, settled by 
cases of much smaller amount. No provision is made for review- 
ing any of these, unless the court below sees fit to certify ‘ that 
the final decision thereof should be made by the Supreme 
Court.” 

But, while the amount or value of ten thousand dollars is the 
limit of a right of appeal in ordinary cases, an extraordinary ex- 
ception is inserted, borrowed from that section of the original 
Judiciary Act which provided for the review of the decisions of 
State courts on Federal questions, and containing a jurisdictional 
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test, which it is now proposed, for the first time, to apply in the 
United States courts. Any case may be taken to Washington 
“where the adjudication involves a question upon the construc- 
tion of the Constitution of the United States, or any treaty or 
law of the United States.” Why this exception is made, par- 
ticularly the last part of it, we are at a loss to decide. Whya 
similar provision is provided for cases brought from State courts is 
easily understood. It fixes the broad line of demarcation between 
Federal and State jurisdictions, — between those cases in which, 
to maintain the supremacy of the General Government, a right 
of review must exist in the courts of the latter, and those in 
which there is none, but the decisions of the State courts, how- 
ever questionable in themselves, are final and conclusive; and, 
in respect of State courts, the right of reviewal is limited by 
the Judiciary Act to cases where the decision is against “any 
title, right, privilege, or immunity” claimed under the Federal 
Constitution or laws. No such reason exists as between different 
Federal courts, the judges of all of whom are commissioned by 
the President, and all of whose decisions are reviewable as 
Congress directs. As to them, we can see no reason for 
any distinction between statute law and other law; nor do 
we understand why it is more important that the decisions of 
the first and second circuits, for example, should be the same 
on questions of patents and bankruptcy, than on questions of 
admiralty law and marine insurance. Hitherto no other right 
of appeal from the Circuit Court has existed in a case involving 
even a constitutional question than in other cases; and we have 
never heard of any great inconvenience arising in consequence 
of there being none. It strikes us that a much more efficient 
safeguard against the evils that, we suppose, this provision is in- 
tended to provide for, would be (what we have before alluded to) 
some method of reviewing cases where the court below is divided, 
or where the decisions of different courts conflict. Such a pro- 
vision, with a further one for the rare case of an act of Congress 
being declared unconstitutional by the lower court, would, we 
think, give all the right of reviewal that would be required. 
Under the bill as drawn, every case arising under the bankrupt 
and patent laws, and every other statute of the United States, 
would, we think, ‘‘ involve the construction of a law of the United 
States,” and so be reviewable by the Supreme Court. How, 
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under such a system, that court is to be relieved of its present 
overflow of business, it is hard to see. 

But perhaps the great difficulty with the provision, as it now 
stands, is the one we suggested a few pages back, — that astute 
counsel could almost always raise such a question as would give 
a right to a writ of error or an appeal, and that the test would 
become but another legal fiction. That there would be danger 
of this is so demonstrably shown by Mr. Justice Miller, in his 
very able judgment in Murdock y. City of Memphis,' in referring 
to the consequences likely to follow in the analogous case of the 
Supreme Court having power of passing upon every question 
involved in a case coming from a State court when once it had 
acquired jurisdiction, and not limiting itself to the Federal ques- 
tions involved, that we shall quote from him at length. He 
says, — 


“Tf, when we once get jurisdiction, every thing in the case is open to 
re-examination, it follows that every case tried in any State court, from 
that of a justice of the peace to the highest court of the State, may be 
brought to this court for final decision on all the points involved in it. 
That this is no exaggeration, let us look a moment. Suppose a party is 
sued before a justice of the peace for assault and battery. He pleads that 
he was a deputy-marshal of the United States; and, in serving a warrant 
of arrest on the plaintiff, he gently laid his hands on him, and used no more 
force than was necessary. He also pleads the general issue. We will sup- 
pose that to the special plea some response is made which finally leads to 
a decision against the defendant on that plea, and judgment is rendered 
against him on the general issue also. He never was a deputy-marshal ; 
he never had a writ from a United States Court: but he insists on that 
plea through all the courts up to this; and, when he gets here, the record 
shows a Federal question decided against him, and this court must re- 
examine the whole case, though there was not a particle of truth in his 
plea, and it was a mere device to get the case into this court. Very many 
cases are brought here now of that character; also cases, where, the mo- 
ment the Federal question is stated by counsel, we all know there is noth- 
ing in it. This has become such a burden and abuse, that we either refuse 
to hear, or hear only one side of many such, and stop the argument.” 


To many other details of this measure there appear to us 
numerous serious objections. The machinery seems unneces- 
sarily cumbersome; the creation of a distinct court, to which 
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cases are to be removed by appeal and writ of error from the 
district and circuit courts, entirely unnecessary; for the whole 
work given the tribunal might be done by it as the Circuit 
Court sitting in bank; and the location of the court in one city 
in each circuit, where all its sittings are to be held, will be incon- 
venient and expensive to counsel and parties, and is likely to be 
very unpopular.!' But these are mere matters of detail. Our 
strongest and our radical objection to the bill is, that no such satis- 
factory intermediate court as the country needs can, in our opin- 
ion, be made, of which the majority of the judges are to be the 
judges of the district courts. 

In considering this objection, we do not wish to be misunder- 
stood, or to be supposed for a moment to speak at all dispara- 
gingly of these courts, or the learned judges in them. The courts 
have now existed for nearly ninety years, and have proved them- 
selves admirably adapted to the public wants; and we should 
regret extremely to see them abolished. They have generally been 
occupied by able and often by learned judges,—some by men 
like Hopkinson and Sprague, whose decisions form an important 
part of American jurisprudence ; and in some districts, like Mas- 
sachusetts, the pedigree of the court is so distinguished, as 
to add, in no small degree, to its importance. Many of the 
present judges too, like Cadwalader, Giles, Ballard, Treat, Love, 
Lowell, and many others whom we might name, would do 
honor to any court; and their merits should be considered in 
the constitution of any new court, or the appointment of any 
new judges. But, while all this is true, the same is not true 
universally. We have not forgotten, and cannot forget, the 
recent distressing history of these courts in Kansas, Louisiana, 
and Alabama; and although, of course, it is not right to rely too 
strongly on the present abnormal condition of some of the 
Southern States, the fact remains, that the judges of the district 
courts in some parts of the country do not carry that weight, 
and are not trusted to that extent, which is requisite for what 


1 The selection of the place of meeting in each circuit seems arbitrary. While 
the court for the third circuit is to be held in Philadelphia, that for the second 
circuit is to be held in Albany. We are at a loss to see the reason for this distinc- 
tion between the two circuits. We will undertake to say, that for two-thirds, if not 
three-fourths, of the business of the second circuit, New York would be a more con- 
venient place for holding it than Albany will be. 
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would be a court of last resort in the largest number of cases, 
and to the greatest part of the population. 

The judges are local judges, resident within their districts, 
Long usage demands, that, except in extraordinary cases, they 
should be selected from the local bar of the district. This fact, 
and their limited salaries, so small that few able members of the 
bar can afford to accept them, greatly narrow the President's 
choice in appointing them. An inexorable custom limits his 
choice still more. They are local officers ; and, by the usage of 
the Senate, the senators or senator of the dominant party from 
any State has an influence, amounting to a substantial veto, in 
the confirmation by that body of nominations to all local offices. 
This usage of the Senate, although to a great extent it nullifies 
those provisions of the Constitution which give the selection of 
all public officers to the President, although it is incompatible 
with the quasi judicial character that ought to distinguish the ac- 
tion of the Senate in passing upon executive appointments, and 
although it appears to us inconsistent with the senatorial oath, 
has been so long and universally established, that hardly one of 
the most high-minded senators ever sees its practical evil and 
logical enormity. How despotic it is, is shown by that sad oc- 
currence of the present session of Congress, when, at the dictation 
of the senator from Louisiana, and to the terror of the people 
of that State, and the astonishment of the rest of the country, a 
man of deeply-tainted reputation was nominated and confirmed 
to the judgeship of an already contaminated court, with all of 
whose worse scandals his name was redolent; and only one 
Republican senator! was found to vote No. 

The result is, that, in reality, the appointments to these judge- 
ships are, to a great extent, made by the senators from those 
States. Even assuming that an effort is always made to select 
the best man for the post, we think this alone is an insuperable 
objection to their forming the chief element in any intermediate 
court between the Supreme Court and the Circuit and District 
Courts. The present district judges were never appointed with 
that object in view. Long-continued custom has fixed the quali- 
fications requisite in popular estimation for the position, and 
they are in many respects rather peculiar. Sometimes the place 
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is given in return for political and official services ; sometimes 
to gentlemen of high character and position, but who are not 
profound lawyers, although fully equal to the discharge of its 
present duties; sometimes to able men of delicate health, and 
unequal to intense labor. Such men may be eminently fitted for 
their present duties, and yet not for those that this proposed 
measure imposes on them. 

It may be questioned, too, whether their necessary absence from 
their own districts, if they form part of a Court of Appeal for the 
entire circuit, would not greatly interfere with the usefulness of 
their courts. It has always been considered important to have 
at least one United States judge permanently resident in each 
State, within reach of all people, for the speedy administration of 
justice. This was strongly urged in the debates on the Judiciary 
Act of 1789, as one argument in favor of establishing the district 
courts. The judge’s occasional absence, heretofore, to assist 
brother-judges overworked, has not seriously interfered with this 
purpose. But this has been a very different degree of absence from 
that which this bill will render necessary. Unless a minority of 
its judges are permanently to constitute this Appellate Court, a 
majority of the district judges must, for a considerable part of the 
year, be engaged in forming part of it. In at least half the dis- 
tricts, the district judge’s peculiar duties —tliose from which he 
takes his name, and for which his court was created — will be not 
only the smallest but the least important part of his future 
labors. This will change the character of the District Court 
entirely. 

Now, we cannot see why, because an intermediate court is 
needed, the district courts, with which the people are so familiar, 
whose convenience and importance have been so fully demon- 
strated. and which have been tested by the experience of nearly 
a century, should be interfered with, nay, radically changed, unless 
it be for one of two reasons. The first of these is motives of 
economy ; but we know of no kind of economy except parsimony, 
that, for the sake of saving sixty or seventy thousand dollars a 
year to the treasury of a nation of forty millions of people, 
would incur the risks which the public interests run in making 
wild experiments in the judicial department of the government. 
In one sense, as Mr. Burke said, the State is always poor. No 
State, that is, can afford wasteful expenditure of the revenue. 
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But certainly the United States are rich enough to furnish an 
efficient judicial system to the public. A very little economy 
elsewhere would furnish money enough, without increasing taxa- 
tion, to pay the expenses of any new court the country requires, 
The expense of printing congressional speeches that have never 
been delivered, and of furnishing congressmen with documents 
that find their way at once to the stores of paper-dealers, is much 
greater than any additional expense that an efficient court would 
entail. 

The second reason is probably the one that had most weight ; 
namely, that the present House of Representatives would not 
have assented to any measure that gave a Republican President 
the appointment of nine or ten new judges. It is very possible 
that it would not; in which case, the whole subject had better be 
postponed to a more convenient season. Nothing, in our judg- 
ment, is more unwise, than to adopt permanent legislation of a 
questionable nature because of temporary inconvenience. We 
had quite enough of this during the war and President Johnson’s 
administration; and, if the Democratic majority in the House 
refuses to give more judicial patronage to the President, let the 
responsibility rest there. Great as is the evil of the present 
delays of justice, we should rather endure them a few years 
longer than remedy them, or rather pretend to remedy them, by 
creating out of the present judicial staff a court of vast powers, 
but not strong enough to inspire public confidence. We regretted 
exceedingly, at the time, that party feeling was so strong as to 
forbid the selection of two or three of the circuit judges from 
the opposition; and we hope the time will come when public 
opinion will compel the subordination of politics to other consid- 
erations in judicial appointments. The difficulty of persuading a 
majority in one house of Congress to give judicial patronage to 
its political opponents, even when there is a necessity for it, is one 
of the evils naturally consequent upon the bad practice of treat- 
ing such patronage as political; but it is no sufficient excuse for 
such a makeshift as this bill. Neither is the present state of the 
docket of the Supreme Court. There are worse evils in the ad- 
ministration of justice than delay. 

These are the principal arguments that occur to us as showing 
the radical defects in the proposals of this bill. We have not 
criticised it thoughtlessly or captiously, or without weighing 
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with care its various provisions. We should have been pleased 
if we could have commended it, and urged its passage by Con- 
gress, as likely to give us the court that we so much need. But 
we are constrained, on the contrary, to protest against it. We 
greatly fear that it will signally fail in its purpose ; while even its 
practical trial will be likely to unsettle our whole subordinate 
judiciary, and may embark us on a sea of changes and trouble in 
regard to a branch of the government where all change is inju- 
rious that by obvious benefits does not prove its own justifica- 
tion. 
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In a former investigation in these pages, we endeavored to 
show, that, more generally than has been supposed, civil liability 
depends not on culpability as a state of the defendant’s con- 
sciousness, — that is to say, upon the particular defendant’s having 
failed to do the best that he knew how todo, — but upon his hav- 
ing failed to come up to a more or less accurately determined 
standard in his overt acts or omissions. If a person is proved 
to have done acts which the court thinks it perfectly clear ought 
to make him liable, it lays down a rule of law, that on those facts 
he is liable. If the acts proved are at the other extreme, the 
court rules that they are not the foundation of a claim. In 
many instances, at least, when the question of negligence is left 
to the jury, the meaning is not, that they are to consider 
whether the person concerned has culpably failed to advert to 
consequences of his acts or omissions which he had the intel- 
ligence to have perceived, and might have perceived; but the 
meaning is, that the case falls in the doubtful region between the 
two extremes, and that, as the court has no clear standard in its 
own mind, it adopts as its standard what the jury thinks would 
have been the conduct of a prudent man under the circumstances, 
and adjudicates that the person concerned was bound at his peril 
to conform to that. The function of the fact found by the jury 
is the same as that of other facts of which the court satisfies itself 
as it sees fit, such as the existence of a statute or a custom, 
namely, to suggest a rule of law.? 

1 “The Theory of Torts,” 7 Am. Law Rev. 652. See also Kent’s Comm. (12th 
of) "This view seems to have been adopted by the Supreme Court in a subsequent 
case. R. R. Co. v. Stout, 17 Wall. 657, 663. Negligence is only one example of the 
principle which was discussed. Some cases of what is called constructive fraud will 
furnish another. For although fraud, of all things, seems to require the presence of 
an actual intent, yet if the acts go to a certain height, especially where the situation 
of the parties is such as to put one at the mercy of the other, the courts lay it 
down as a matter of law that such acts are constructively a fraud; which is only 
a roundabout way of saying that those overt acts are a ground of liability irrespec- 
tive of the party’s honesty. So, in slander and libel, the distinction between malice 


in law and malice in fact seems to give the result, that the usual ground of liability 
in such actions is simply doing certain overt acts; viz., making the false statements 
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To lay the foundation for the discussion to which we have re- 
ferred, we were led to glance incidentally at the historical origin 
of liability in some cases which Austin, following the jurists of 
the mature period of Roman law, had interpreted on grounds of 
culpability ; and to point out that it sprung from the much more 
primitive notion, that liability attached directly to the thing doing 
the damage. This suggestion will be found to have occurred to 
earlier writers who will be quoted. But we shall endeavor in 
this article to explain that primitive notion more at length, to 
show its influence on the body of modern law, and to trace the 
development from it of a large number of doctrines which in 
their actual form seem most remote-from each other or from any 
common source ; a task which we believe has not been attempted 
before. If we are successful, it will be found that the various 
considerations of policy which are not infrequently supposed to 
have established these doctrines, have, in fact, been invented at a 
later period to account for what was already there, —a process 
familiar to all students of legal history. 

To begin with a few examples. A man builds a house upon 
his land, which falls, and does damage to his neighbor’s person or 
property, for which the latter recovers compensation. Why? It 
is, says the analytical jurist, because he has been negligent in 
building or maintaining it; and one who is negligent is culpable, 
and one who culpably does damage ought to pay for it ; or, if the 
reader prefers, the reason may be stated in terms suggested above. 

A mau has an animal of known ferocious habits, which escapes, 
and does his neighbor damage. He can prove that the animal 
escaped through no negligence of his; but again he is held liable. 
And this time he is told, that, although he was not negligent in 
guarding it, he was guilty of remote heedlessness, or negligence, 
to use the generic word, in having such a creature at all. Or, to 
put the proposition in what we believe to be its true form, that 
although, in general, the law lets accidents rest as they fall, yet, in 
the case of certain extra-hazardous things, it is deemed policy to 
make the owner answer for all the harm they do. 

A man’s servant, while driving his master’s cart, carelessly runs 


complained of, irrespective of intent; and that an actual wish or intent to injure 
is not taken into consideration, except to rebut privilege ; to rebut privilege, again, 
only signifying, to show that words ordinarily actionable, apart from intent, were not 
used under such circumstances of duty or otherwise as would excuse their use. 
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another down; and the master asks why he should be liable for 
the illegal act of another. The answer, from Ulpian and Austin 
alike, is, because of his remote negligence in employing an im- 
proper person. If this is perceived to be inadequate, as the lia- 
bility is unaffected by the greatest care in choosing the servant, 
it is perhaps laid down that there ought to be a remedy against 
some one who can pay the damages, or perhaps that such wrong- 
ful acts as by ordinary human laws are likely to happen in the 
course of the service are imputable to the service. 

Let us turn to a case where a limit has been set to liability 
which had previously been unlimited. In 1851, Congress passed 
a law by which the owners of ships in all the more common cases 
of maritime loss can surrender the vessel and her freight then 
pending to the losers ; and thereupon it is provided that further 
proceedings against the owners shall cease. The legislators to 
whom we owe this act argued, that, if a merchant embark a por- 
tion of his property upon a hazardous venture, it is reasonable 
that his stake should be confined to what he puts at risk,—a 
principle similar to that on which corporations have been so 
largely created in America within the last fifty years. 

It has been a rule of criminal pleading, down into the present 
century, that an indictment for homicide must set forth the value 
of the instrument causing the death, in order that the king or 
his grantee might claim forfeiture of the deodand, as Blackstone 
says, ‘as an accursed thing.” 

Here is a medley of rules gathered from the four corners 
of the law, each with its more or less adequate reason, and each 
certainly showing no trace of connection with any other, yet 
all of which, with many others, as we shall presently show, may 
plausibly be referred for their origin to the primitive notion which 
we have mentioned. 

Turning first to the Roman law, we read in the Pandects, “ Si 
quadrupes pauperiem fecisse dicetur, actio ex lege duodecim tabu- 
larum descendit; que lex voluit, aut dari [id] quod nocuit, id 
est, id animal, quod noxiam commisit ; aut estimationem noxie 
offerre.”} That is, in case of damage done by a quadruped, the 
law of the Twelve Tables (451 B.c.) required the surrender of 
the animal that did the damage, or payment. It will be observed, 
with reference to what is to follow, that this is not stated as a 


1D. 9, 1, 1, pr.; Just. Inst. 4,9; x11 Tas. viii. 6. 
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limit of liability, but that, on the contrary, the payment is only 
an alternative in case of a failure to surrender the quadruped. 

Paulus tells us that the equity of the law was made to cover 
other animals as well as quadrupeds.! é 

We learn from Gaius and other sources, that the same princi- 
ple was applied from the beginning to the torts of children or 
slaves.2, They might be surrendered in like manner; although, 
in Justinian’s time, the milder manners which then prevailed had 
put an end to the surrender of sons or daughters.* 

It seems, too, that what came to be regarded as the benefit of 
surrender was extended to inanimate objects, such as a house; 
and as Gaius, explaining it on such grounds of policy as occurred 
to him, had said that it was unjust that the fault of children or 
slaves should be a source of loss to their parents or owners beyond 
their own bodies, Ulpian reasoned, that a fortiori was this true 
of things devoid of life, and therefore incapable of fault.‘ 

If Gaius was mistaken in his reason for the limit of the lia- 
bility in question, it is equally certain that the liability itself 
stood on no ground of fault. Such, indeed, was the assumption 
on which the reasoning of Gaius proceeded. But the decisive fact 
is, that all these noxales actiones, as they were called, vaput sequun- 
tur. That is to say, the action was brought, not against the 
person who owned the slave, animal, or thing, when the damage 
was done, — who of course, if any one, was the person in fault, for 
not preventing the injury, — but against him who was owner at 
the time of action brought. And, in curious contrast with the 
principle as inverted to meet the modern explanation of public 
policy, if the animal was fere nature, — that is, in the very case 
of the most ferocious animals, — the owner ceased to be liable the 
moment it escaped, quia desinit dominus esse ubi fera evasit.® 

On the other hand, probably, in the first form of the principle, 
the offending thing only was liable, notwithstanding the owner’s 
fault, except where it was merely a tool in his hands.?' Gaius and 
Ulpian, as we have seen, showed an inclination to cut the noze 


1D). 9, 1, 4. 


2 Gaii Inst. iv. 75, 76; D. 9, 4, 2,§ 1; si servus furtum faxit noxiam ve noxit. 
xu Tan. xii. 2. 


3 Just. Inst. iv. 8, § 7. # D. 39, 2, 7, §§ 1, 2. § D. 9, 1, 1, § 12. 

® D. 9, 1, 1, § 10; Inst. 4, 9, pr. Compare May v. Burdett, 9 Q. B. 101, 113. 

7 Which would be the case, for instance, where a man wilfully turned his cattle 
into the grain of another. D. 19, 5, 14, § 8; Plin. Nat. Hist. xviii. 3. 
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deditio down to a privilege of the owner in case of misdeeds com- 
mitted without his knowledge; but Ulpian is obliged to admit, 
that by the ancient law, according to Celsus, the action was noxal 
where a slave was guilty even with the privity of his master.! 

All this, as we have said, can only be explained by the notion 
that liability attaches directly to the thing that does the damage. 
To show how strongly this was held, it is instructive to add, that, 
although Ulpian says the action is gone if the animal dies ante 
litem contestatam,? there is some ground for believing that the 
guilty object itself was not always released even by death. 
Livy relates that the Samnites, having agreed to surrender 
Brutulus Papius, who had caused a breach of truce with the 
Romans, sent his lifeless body, he having avoided disgrace and 
punishment by suicide. The matter-of-course way in which he 
speaks of it will be particularly noticed: “ Fetiales Romam, ut 
censuerunf, missi, et corpus Brutuli exanime: ipse morte volun- 
taria ignominiz se ac supplicio subtraxit. Placuit cum corpore 
bona quoque ejus dedi.”*® With this should be compared an 
unfortunately defective passage in Gaius, iv. § 81, which also 
seems to point to the surrender of dead bodies. We give the 
reading of Huschke: “ Licere enim etiam si fato is fuerit mortuus, 
mortuum dare; nam quamquam diximus, non etiam permissum 
reis esse, et mortuos homines dedere, tamen et si quis eum dederit, 
qui fato suo vita excesserit, eque liberatur.” 

These passages seem already to carry us back even farther 
than those first quoted. But it must be remembered that Roman 
law was considerably developed even in the time of the Twelve 
Tables. We shall get more light by considering the still older 
and more primitive customs of Greece. 

In Plutarch’s Solon, Draco is said to have ordered that process 
should be carried on even against inanimate things. Pausanias 
tells us expressly, that they sit in judgment upon such things in 
the Prytaneum:* and although, in his time, this seemed to need 
explanation and comment, Aschines mentions it as a familiar 


1 In lege antiqua si servus sciente domino furtum fecit, vel aliam noxiam com- 
misit, servi nomine actio est noxalis, nec dominus suo nomine tenetur. D. 9, 4, 2. 

21), 9, 1, 1, § 13. 

3 Livy, viii. 39; cf. Zonaras, vii. 26; Niebuhr ed., vol. 43, p.97. airiav rod 
"PovrobAw dvdpi rap’ * ob Ta bord, Exeivoc Siexewpioato 
éavrov, déppupar, 

4 I, 28 (11). 
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matter, and evidently without thinking it at all extraordinary, 
that “ we banish beyond our borders stocks and stones and steel, 
voiceless and mindless things, if they chance to kill a man; and, 
if a man commits suicide, bury the hand that struck the blow 
afar from its body,” — only to point an antithesis to the honors 
heaped upon Demosthenes, whom he charged with greater 
crimes. Plutarch also tells us that a dog that had bit a man 
was to be delivered up bound to a log four cubits long ;? and 
we read in Plato’s Laws, xi. 14, that, if a slave does damage to 
which the injured party did not contribute as a joint cause, the 
owner of the slave is either to remedy the mischief, or hand over 
the slave. 

The laws of Greece and Rome were kindred systems; but the 
principle we are discussing was not confined to them. We find 
it among the Jews in the well-known passage from Exodus, xxi. 
28: “If an ox gore a man or a woman that they die, then the 
ox shall be surely stoned, and his flesh shall not be eaten; but 
the owner of the ox shall be quit.” 

And in a body of customs probably independent of both Roman 
and Hebrew influences, in the old text of the Lex Salica, it is 
provided, that, if a man is slain by a domestic animal, the owner 
shall pay half his composition, and for the other half surrender 
the animal.’ 

The provisions of the early English ordinances should be 
read in connection with these last. Thus, in the Kentish laws 
of Hlothhere and Eadric,* we find, “If any one’s esne [slave] 
slay a freeman, whoever it be, Jet the owner pay with a hundred 
shillings, give up the slayer,” &c., and several other similar 
provisions. In like manner, in the laws of Alfred,’ “If a neat 
wound a man, let the neat be delivered up or compounded for ;” 
and, “If, at their common work, one man slay another unwil- 
fully, let the tree be given to the kindred, and let them have it 
off the land within thirty days; or let him take possession of 
it who owns the wood.” ® According to a note in Fitzherbert’s 


1 KATA KTHSI®. 244, 245. 2 Ubi supra. 

8 C. xxxvi. (ed. Merkel). Provisions for the surrender of slaves will be found in the 
Pactus pro tenore pacis, Child. et Chloth. c. 5, the Decretio Chlotharii, c. 5, Edict of 
Hilperic, c. 5, which may be compared with c. 40 of the Salic Law (ed. Merkel) and 
the observations of Sohm in his treatise on the Procedure of the Salic Law, §§ 20, 27. 

* Thorpe’s Ancient Laws, i. pp. 27, 29. 

5 C. 24, Thorpe, i. p. 79. § Ib. c. 18, Thorpe, i. p. 71. 
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Natura Brevium, it was the law in Edward III.’s time, that “ if 
my dog kills your sheep, and I, freshly after the fact, tender you 
the dog, you are without remedy.” 

In the derivative case of deodand, to which we alluded at the 
outset, it did not matter that the forfeited instrument belonged 
to an innocent person. “ When a man killeth another with the 
sword of John at Stile, the sword shall be forfeit as deodand, and 
yet no default is in the owner.’’? 

By this time, the universality of the notion we are discussing 
must have struck the reader as surprising. In the earlier inves- 
tigation to which we have referred above, we were led to com- 
pare the passages cited from the Roman law for the limited purpose 
of showing that Austin’s explanation of the ground of liability in 
certain cases was not sustained by history, and to lay a founda- 
tion for the analysis there attempted. But we are now carried 
on to the question, What was the meaning of the state of mind 
which we find thus reflected in the institutions of so many inde- 
pendent tribes and nations? At this point, anthropology comes 
in to aid the researches of jurisprudence. 

There is a passage in Mr. Tylor’s great work on Primitive Cul- 
ture which is full of instruction upon the subject: * First and 
foremost among the causes which transfigure into myths the facts 
of daily experience, is the belief in the animation of all nature, 
rising at its highest pitch to personification. This, no occasional 
or hypothetical action of the mind, is inextricably bound in with 
that primitive mental state where man recognizes in every detail 
of his world the operation of personal life and will. . . . 

‘* Let us put this doctrine of universal vitality to a test of direct 
evidence, lest readers new to the subject should suppose it a 
modern philosophical fiction, or think that if the lower races 
really express such a notion, they may do so only as a poetical 
way of talking. Even in civilized countries it makes its appear- 
ance as the child’s early theory of the outer world, nor can we 
fail to see how this comes to pass. The first beings that children 
learn to understand something of are human beings, and especially 
their own selves; and the first explanation of all events will be 
the human explanation, as though chairs and sticks and wooden 
horses were actuated by the same sort of personal will as nurses 

1 Doct. and Stud. D. 2, c. 51; ef. Bracton, 122; Fleta, i. c. 25, § 9; Britton, 6, 


156. Note, as to motion, Y. B. 80 & 81 Ed. I. p. 525; 1 Blackst. Comm. 301, and 
below in this article. 
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and children and kittens. Thus infants take their first step in 
mythology by contriving, like Cosette with her doll, ‘ se figurer que 
quelque chose est quelqu’un ;’ and the way in which this childlike 
theory has to be unlearnt in the course of education shows how 
primitive it is. Even among full-grown civilized Europeans, as 
Mr. Grote appositely remarks, ‘ the force of momentary passion 
will often suffice to supersede the acquired habit, and even an 
intelligent man may be impelled in a moment of agonizing pain. 
to kick or beat the lifeless object from which he has suffered.’ 
In such matters, the savage mind well represents the childish 
stage. The wild native of Brazil would bite the stone he stum- 
bled over, or the arrow that had wounded him. Such a mental 
condition may be traced along the course of history, not merely 
in impulsive habit, but in formally enacted law. The rude Kukis 
of Southern Asia were very scrupulous in carrying out their simple 
law of vengeance, life for life ; if a tiger killed a Kuki, his family 
were in disgrace till they had retaliated by killing and eating this 
tiger, or another ; but further, if a man was killed by a fall from 
a tree, his relatives would take their revenge by cutting the tree 
down, and scattering it in chips. A modern king of Cochin-China, 
when one of his ships sailed badly, used to put it in the pillory as 
he would any other criminal. In classical times, the stories of 
Xerxes flogging the Hellespont and Cyrus draining the Gyndes 
occur as cases in point, but one of the regular Athenian legal pro- 
ceedings is a yet more striking relic. A court of justice was held 
at the Prytaneum, to try any inanimate object, such as an axe or 
a piece of wood or stone, which had caused the death of any one 
without proved human agency, and this wood or stone, if con- 
demned, was in solemn form cast beyond the border. The spirit 
of this remarkable procedure reappears in the old English law 
(repealed in the present reign), whereby not only a beast that 
kills a man, but a cart-wheel that runs over him, or a tree that 
falls on him and kills him, is deodand, or given to God, i. e., for- 
feited and sold for the poor: as Bracton says, ‘Omnia que 
movent ad mortem sunt deodanda.’ ” ! 

1 Primitive Culture, i. Am. ed. p. 285 et seq. Earlier writers have made similar 
observations. Thus M. Tissot, in his Droit Penal, i. p. 20 (1860), said that there were 
four epochs to be distinguished in procedure such as we have been describing. The 
earliest was that in which the animal, or even the inanimate object, was regarded as 


endowed with life (animée), and treated seriously as being so. Later, the animal was only 
proceeded against symbolically, to impress the popular imagination ; then it was 
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Without insisting too much upon the theory of a definitely held 
belief, we may say that it is the universal tendency of the human 
mind (which psychology might perhaps have demonstrated un- 
aided) to hold a material object, which is the proximate cause of 
loss, in some sense answerable for it. The untrained intelligence 
only imperfectly performs the analysis by which jurists carry re- 
sponsibility back to the beginning of a chain of causation. But, 

.as Mr. Bain remarks,! without clothing inanimate objects in per- 
sonality, we cannot feel proper anger towards them. It will be 
noticed that the most important cases which occur under the 
various laws from which we have quoted are living things, prin- 
cipally animals and slaves; and that the tree is specially alluded 
to, not only in the passage just given from Mr. Tylor, but in the 
laws of Alfred and those of the Saxons and others to be hereafter 
referred to. If a man was run over, the Roman lawyers did not 
surrender the wagon which crushed him, but the ox which drew 
the wagon.2, The more undeveloped the institutions, however, 
the closer should we expect to find the liability to the immediate 
visible and tangible cause of the damage. 

We assume here, and shall try to prove farther on, that the 
original object of the various procedures we are considering was 
vengeance, not compensation. They belong, therefore, to an ear- 
lier stage of society than an action for damages. They afterwards 
became at once a means of indemnity and a limit of liability. The 
unlimited personal liability of the owner of animals or slaves, in 
cases where he was not the active cause of the mischief, on the 
ground that he had the power of control, appears still later, and 
seemingly as a further development from the same primitive root. 

We ask the reader's attention to the order of progress. We see 
that in a body of customs more ancient than the laws of Rome, and, 
in some respects, more primitive than the ordinances of Moses, 
this responsibility was so vividly conceived, that it was enforced 
by a judicial process expressly directed against the object ani- 


abandoned by way of indemnity ; finally, protected in the interests of public morals. 
Tissot, however, from lack of historical perspective, did not sufficiently distinguish 
between the law of the Twelve Tables and that of Justinian; nor did he seem to 
recognize the descent of his second and third stages from his first. He did not realize 
that the earlier institutions were not arbitrarily introduced as a matter of policy, or 
that the decemvirs were incapable of the comparatively civilized reasoning of Ulpian. 

1 Mental and Moral Science, Book 3, c. 8, p. 261. 

2D. 9,1,1,§ 9. But cf. 1 Hale P. C. 420. 
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mate or inanimate. The Twelve Tables made the owner of the 
offending thing defendant, instead of the thing itself, but did not 
in any way change the ground of his liability or affect its limit. 
It was simply a way of allowing him to intervene pro interesse 
suo! The liability was not based upon his fault, nor its limit 
upon his innocence. Nearly two centuries later than the Twelve 
Tables, personal liability for damage was enlarged by the Aquilian 
law, and still more by the scope given to that plebiscite by inter- 
pretation. The master became personally liable for certain 
wrongs committed by his slave with his knowledge, where pre- 
viously only a noxal action lay.? If a pack-mule threw off his 
burden upon a passer-by because he had been improperly over- 
loaded, or a dog which might have been restrained escaped from 
his master and bit any one, the noxal action gave way to an 
action under the new law to enforce ‘a general personal lia- 
bility. The distinction is made between negligent wrongs and 
accidents. We may see that the law is becoming more refined 
by the increased attention to the actual culpability of the person 
charged. The prietor, in imposing a new liability upon occupants 
of houses for damage done by throwing things from them into 
the street, saves the benefit of the nore deditio to a master whose 
slave has acted without his knowledge.® By and by, ship-owners 
and inn-keepers are made liable quasi ex maleficio for torts on 
board ship or in the tavern, although, of course, committed with- 
out their knowledge. But, after what has been said, it is not sur- 
prising to find that the jurists, who regarded the nore deditio as 
a privilege intended to limit liability where there was no fault, 
explained the new liability on the ground that the inn or ship 
owner was to a certain degree guilty of negligence in having em- 
ployed the services of bad men. The true reason was one of 
policy.” But through that door the doctrine of agency passed 
into the law; and to this day, as we have seen, the reason 
offered by the Roman jurists in a particular case is made to 

' Gaius tells us, Inst. iv. § 77, that a noxal action may change to a direct, and, con- 
versely, a direct action to a noxal. If a paterfamilias commits a tort, and then is 
adopted or becomes a slave, a noxal action now lies against his master in place of 
the direct one against himself as the wrong-doer. 

2 D.9, 4,2, § 1. 3 D 9,1,1,§§4,5. 

* Gaius iii. § 211; Just. Inst. iv. 3, § 8; cf. x11 Tas. viii. 5; Ortolan, Instituts, i. 
p. 115. 


§ PD. 9, 3, 1, pr. 6 Gaius, in D. 44, 7, 5, § 6; Just. Inst. 4, 5, § 3. 
7 Cf. D. 4, 9, 1,§ 1; ib. 7,§ 4. 
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justify the extended responsibility of a principal for his agent, as 
well as of a master for his servant. 

It would seem that a similar development may be noticed from 
the early Salic law in the later Germanic folk-laws. The earlier 
liability for slaves and animals seems to have been mainly con- 
fined to surrender ; the later to have become personal, as at Rome. 
It is true the Salic law ordains, that, in certain cases, the mas- 
ter shall restore what his slave has stolen, or its value;! but 
the later laws impose a general personal liability on the master 
to make good damage done by his slave,? and one nearly as 
extensive on the possessor or owner of animals.® 

In Exodus xxi. 29, a personal liability is imposed on the owner 
in case he knew of the vicious propensities of the animal, side 
by side with the provision referred to above. 

We have still to examine the most striking transformation of 
ancient doctrine which occurs in modern law. It is only fair to 
admit at the outset that the opinions to be expressed are partly 
conjectural; and, as such, they are submitted to the judgment of 
the reader. Some time before his attention had been called to 
the provisions of the Roman law which have been discussed, and 
still longer before he had seen the works of MM. Tissot and Tylor 
which have just been cited, the writer was forced to the conclu- 
sion, from a study of the law as it is to-day, that the root of the 
maritime law was the personification of the ship.* A ship is the 
most living of all inanimate things. Servants sometimes say 
“she” of a clock; but all men give a gender to vessels, which 
are not the least alive to those who know most about them. We 
might expect, therefore, that in this case, if anywhere, there was 
room for the operation of that way of thinking which we have 
already described, and which is shown by manifold instances to 


1 C. xii. (ed. Merkel.) 

2 Lex Angl. et Wer. xvi.; Karol. M. Capit. Minora, a. p. 803, cap. 5,§ 12: ‘ Nemini 
liceat servum suum propter damnum a se dimittere; sed juxta qualitatem culpe 
dominus ejus pro ipso servo respondeat aut componat,” &. Cf. the liability in case 
of knowledge, under the Lex Saxonum, Tit. xi. and Tit. ii. § 5. Also Hludowici I. 
Imp. Constit. ad Theodonis villam a. p. 821, and Hludowici II. Imp. Constit. a. p. 856, 
cited in Lehuérou, Inst. Caroling. pp. 224, 228. 

8 Lex Anglor. et Werin. Tit. xi.; Lex Alamann. Tit. xcix. 22,23; Lex Saxon. 
Tit. xiii. (Compare the modified personal liability in case of accident from a tree, &c., 
ib. tit. xii., Leg. Alamann. Tit. xcix. 24, with the laws of Alfred, &c., previously cited.) 

* This will be found expressed in several notes to Kent’s Comm. (12th ed.), iii. 
188, n. 1; 218, n. 1; 176, n. 1; 188, n. 1; 282, n. 1 (c). 
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be by no means extinct at the present day. With the aid of the 
hypothesis that the ship was considered by the old prudhommes 
of the sea somewhat in the light of a person, the arbitrary seem- 
ing peculiarities of the maritime law at once become consistent 
and logical consequences. 

For instance: A collision takes place between two vessels, X. 
and Z., through the fault of Z. alone. Z. is under a demise at 
the time, and the lessee has his own master in charge. The 
owner and lessor of Z. is free from any personal liability on ele- 
mentary principles; yet there is a lien on his vessel for the 
amount of the damage done, and she may be arrested and sold 
for it in any admiralty court whose process will reach her. If a 
collision had happened between two wagons under similar cir- 
cumstances, no one would think of urging such a claim.! 

But, again, suppose the vessel, instead of being under lease, is 
in charge of a pilot, whose employment is made compulsory by 
the laws of the port to which she has sailed. The Supreme Court 
of the United States holds the ship liable in this case also. In 
England, a contrary result would probably have been reached, 
even apart from exonerating statutes ;? for there the maritime 
law has shown a tendency to assimilate common-law doctrines, 
perhaps under the influence of a court of appeal largely composed 
of common lawyers: and, if the ship cannot be condemned ex- 
cept where the person in charge is the servant of the owner, 
it is clear that this is right. It is also clear, that, upon ordi- 
nary principles, one who could not impose a personal liability on 
the owner, could not bind a particular chattel to answer for a tort 
of which it had been the instrument. But the Supreme Court 
has long recognized that the master may bind the ship when he 
could not bind the owners personally, because not their agent. 

If, now, we seek for the reason of these anomalies, the usual 
answer would be, that it was so by the maritime law as settled 
from time immemorial. Ingenuity might devise a ground of 
policy, that, whether just or not, the early tribunals naturally pre- 
ferred to allow the person wronged to seize the property most 
available for his satisfaction, rather than send him to a foreign 
jurisdiction. We shall refer to this again; but we have already 
indicated what seems to us the probable explanation. If we should 


1 Kent (12th ed.), iii. 282, n. 1 (c). 3 Kent (12th ed.), iii. 176, n. 1. 
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say to an uneducated man to-day, “She did it, and she ought to 
pay for it,” it may be doubted whether he would see the fallacy, 
or be ready to explain that the ship was only property, and that 
* the ship has to pay for it’?! was simply a dramatic way of saying 
that somebody’s property was to be sold, and the proceeds ap- 
plied to pay for a wrong not committed by the owner. More- 
over, by the maritime law of the middle ages, the ship was not 
only the source, but the limit, of liability.2 The rule already 
prevailed, which has been adopted by English statutes and our 
own act of 1851, that the owner was discharged from responsi- 
bility for the wrongful acts of the master appointed by himself 
upon surrendering his interest in the vessel, and the freight 
which she had earned. By the doctrines of agency, he would 
be personally liable for the whole damage. The ground for the 
modern legislation has been alluded to already. If that were the 
original ground of the early rule, of course it would have no con- 
nection with what has gone before. If the explanation offered 
here be accepted, the connection is obvious; and it is difficult 
to believe that such a connection did not exist. There is no 
historical evidence that this mode of dealing with the ship was 
suggested by the noxal action. It would seem that it might 
have been; although the Roman lawyers thought that an action 
only lay, in cases of collision, under the Aquilian law, against per- 
sons actually negligent in handling the ship.2 It may have come 
from universal habits of mind. There is some evidence that ships 
were origiually forfeited, at least in practice, when persons were 
drowned from them by reason of their motion.* 

Let us take now another principle, for which, as usual, there 
is a plausible explanation of policy. Freight is the mother of 
wages; for, we are told, “if the ship perished, .. . if the 
mariners were to have their wages in such cases, they would not 
use their endeavors, nor hazard their lives, for the safety of the 
ship.” ® On the other hand, there is the exception, that in case 
of shipwreck, so long as any portion of the ship was saved, the 
lien of the mariners remained, — perhaps to encourage so deserv- 
ing a class of men. If we consider that the sailors were regarded 

1 Black Book of the Admiralty, iii. 103. 

28 Kent, 218. 3 D. 9, 2, 29, § 87. 

4 Black Book of the Admiralty, i. 242. Declaration of the Commons, Rot. Parl. 


61 Ed. III. n. 78; cf. Bracton, 122; 1 Hale, P. C. 423. 
5 Kent, iii. 188. 
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as employed by the ship, we shall understand very readily both the 
rule and the exception. If the debtor perished, there was an 
end of the matter. If a part came ashore, that might be pro- 
ceeded against. The italicized words show the reference to the 
life of the ship, even in the modern form of the rule. It is inter- 
esting to remark, that, in the Judgments of the Sea,— which, 
according to Sir Travers Twiss,! is the most ancient extant source 
of modern maritime law, except the decisions of Trani, — the state- 
ment is, that the mariners will lose their wages when the ship is 
lost. Ans perdront lurs loers quant la nef est perdue2 So, in 
his edition of the Customs of the Sea, — which, he tells us, is the 
oldest part of the Consulate,3— we read, that, ‘* whoever the 
freighter may be who runs away or dies, the ship is bound to 
pay the mariners,” &c.* 

It will be observed that the general reasoning of this article 
applies more clearly to torts than to voluntary dealings; and 
therefore a few words must be said, in this connection, about the 
other usual maritime liens. 

“By custom, the ship is bound to the merchandise, and the . 
merchandise to the ship.” The ship is bound by the contract 
of affreightment as well as by her torts, although under demise 
at the time. In such cases also, according to the Supreme 
Court, the master may bind the vessel when he cannot bind the 
general owners.© With regard to the usual maritime con- 
tracts, it may be urged, no doubt with force, that, in an en- 
lightened sense, the dealing must be on the security of the ship 
or merchandise in many cases, and therefore that it is policy to 
give this security in all cases; that this element is calculable, and 
that ship-owners must take it into account when they let their 
vessels. Moreover, the party asserting a maritime lien ex contractu 
has generally improved the condition of the thing upon which the 
lien is claimed ; and we do not forget that the Roman law gave a 

1 Black Book of the Admiralty, ii. Introduction, pp. xliv., xlvii. 

2 Black Book, ii. 213. Pardessus, in a note on this passage (Lois Marit. i. 325, n. 3), 
thinks that the rules requiring the sailors to look to what was saved for their wages 
was introduced in the middle ages to interest them in the preservation of the ship. 
The decisions of Trani have nothing on the subject. 

3 Black Book, iii. pp. lix., Ixxiv. 

4 Ib. 268. It should be added, however, that in the same book it is laid down. 
that, if the vessel is detained in port by the local authorities, the master is not bound 


to give the mariner wages, “for he has earned no freight.” Cf. ib. 346. 
§ Kent (12th ed.), iii. 218, ib. 188, n. 1. 
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tacit privilege on this ground.! But it may at least be suspected 
that the same metaphysical confusion which naturally arose as 
to the ship’s torts affected the way of thinking as to her contracts, 
The whole manner of dealing with vessels obviously took the form 
which prevailed in the cases first mentioned. Pardessus says? 
that the lien for freight prevails even against the owner of stolen 
goods, as the master deals “ less with the person than with the 
thing.”” In many cases of contract, as well as tort, the vessel was 
not only the security for the debt, but the limit of the owner's 
liability. 

Whether this confusion rose to the height of a doctrine in 
the early law of contract, it is beyond the scope of this article to 
inquire. Some things which seem to point that way are better 
explained otherwise. But itis not amiss to mention Livy’s story, 
that Postumius, after the disgraceful peace of the Caudine Forks 
had been concluded per sponsionem, proposed to the Romans that 
the persons who had actually made the contract should be given 
up in satisfaction of it; saying that nothing but their bodies 
were due, the Roman people not having sanctioned the agree- 
ment, and replying to the tribunes who denied that this could be 
done: **Nam quod deditione nostra negant exsolvi religione 
populum, id istos magis ne dedantur, quam quia ita se res habeat, 
dicere, quis adeo juris fetialium expers est, qui ignoret?’’ They 
were accordingly surrendered in these words, which seem to show 
an attempt to bring the case within the nore deditio: “ Quan- 
doque hisce homines injussu populi Romani Quiritium foedus ictum 
iri spoponderunt, atque ob eam rem noram nocuerunt ; ob eam rem, 
quo populus Romanus scelere impio sit solutus, hosce homines 
vobis dedo.”* Cicero narrates a similar surrender of Mancinus 
by the pater-patratus to the Numantines, who, however, like the 
Samnites in the former case, refused to receive him. We may 


1 P—. 20, 4, 5, & 6. 2 Droit Comm., n. 961. 

8 Grotius de J. B. & P. ii. 11, § 13; Emerigon, Contr. & la Grosse, c. iv. sect. 11; 
Pardessus, Lois Maritimes, iv. 520; Black Book, iii. 245. 

4 Livy, Lib. ix., cap. 5, 8,9, 10; cf. Zonaras, vii. 26, ed. Niebuhr, vol. 43, pp. 98, 99. 

§ De Orator. i. 40, and elsewhere. It is to be noticed that Florus, in his account, 
says deditione Mancini expiavit. Epitome, ii. 18; cf. Livy, 9,1. Both stories seem to 
suggest that the object of the surrender was expiation as much as they do that it 
was satisfaction of a contract. Zonaras sup. says, Postumius and Calvinus ¢l¢ 
éavrode tiv diriav dvadexouévwv, and cf. the passage cited earlier in this article. But 


cf. Wordsworth’s Fragments and Specimens of Early Latin, note to x11 Tas. xii. 2, 
p- 588. 
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also recall in this connection the well-known law of the Twelve 
Tables, by which, in case of the existence of several creditors of 
an insolvent debtor, they might divide his body among them ;! for 
although the right of a single creditor to reduce his debtor to 
slavery, and in modern times the peculiar effect ascribed to tak- 
ing the body of a defendant on execution, may well be judicial 
reproductions of self-help by private war, this particular pro- 
vision does not seem quite accounted for, unless the obligation 
of the debt was conceived very literally to inhere in or bind the 
body of the debtor, with a vinculum juris. 

Undoubtedly it might be argued, that not only this, but most 
of the cases which have been stated, are derived from an extra- 
legal seizure of the offending thing as security for reparation. 
Such an argument has been advanced with regard to the noxal 
actions of Rome.? The latter explanation, like that offered 
here, would show that modern views of responsibility had not 
yet been attained, as the owner of the thing might very well not 
be the person in fault. But a consideration of the earliest instances 
will show, as might have been expected, that vengeance, not 
compensation, and vengeance on the offending thing, was the 
original object. The ox in Exodus was to be stoned. The axe 
in the Athenian law was to be banished. The tree in Mr. Tylor’s 
instance was to be chopped to pieces. The deodand was an ac- 
cursed thing. The personification of even inanimate objects, as 
in the Athenian procedure, finds its explanation in passion, not 
in self-interest. The limit of liability when a guilty party was 
before the court is ill accounted for, except upon the view here 
advocated ; and we may add, that, if the first step had been one 
of self-help, we should rather have expected to find that the legal 
proceedings began with the other party, as in the case of re- 
plevin, which has been so lucidly explained by Sir Henry 

It should be said, in closing, that practical conclusions can only 
be drawn with caution from the opinions advanced in this article. 
Taking it as true that the various rules which have been men- 
tioned did not originate in the different principles of policy to 
which they have been commonly ascribed, but that the principles 


1 Aul. Gell. Noctes Attici, 20, 1; Quintil. Inst. Orat. 3, 6, 84; Tertull. Apol. c. 4. 
2 Colquhoun’s Roman Civil Law, iii. § 2196. 
§ Early Hist. of Inst., Lect. 9, p. 268. 
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of policy were thought out in the effort to account for the rules, 
it does not follow that the principles are unsound, or that the 
rules do not work well in practice. If truth were not often sug- 
gested by error, or old implements could not be adjusted to new 
uses, human progress would be slow. But, nevertheless, enough 
has been said to justify scrutiny and revision. The limitation of 
liability to the value of ship and pending freight has been 
adopted, as we have seen, by the most enlightened legislatures. 
On the other hand, the rule that freight is the mother of wages 
has been put an end to by statutes both in England and America. 
The considerations here advanced would perhaps have had some 
weight if they had been before the court in a case of compulsory 
pilotage like the China,! and, as it seems, are not without their 
bearing on the Lottawanna,? recently discussed in these pages. 
The question moved in that case was, whether, under our law, 
material men have a lien for repairs and supplies furnished to a 
vessel in her home port. It will be remembered that the ques- 
tion generally comes up as between them and subsequent bona 
fide purchasers ; and the effect which the lien, if sustained, would 
have upon the rights of the latter, must manifestly be taken into 
account in considering whether it is consistent with the general 
system of our laws. Continental precedents are appealed to for 
the purpose of showing the general doctrine of the maritime law. 
But, if the lien originated in the same way as the other liens 
adverted to above, the value of the precedents, merely as such, is 
impaired. On the other hand, if we consider the grounds of policy 
on which the lien has been maintained in modern times, we shall 
find that they have been applied equally by European law to 
liens upon houses and other things on which labor has been 
spent. But, with regard to houses and the like, we should en- 
counter a conflicting principle in this country in the policy of 
our registry laws, which is inconsistent with the allowance of 
an unrecorded lien. We submit that the same policy has been 
universally accepted by our legislation with regard to ships. 
The statutes which have given a lien require recording as a 
condition. There is no very clear ground for preferring do- 
mestic material men to other artisans in this respect; for it 
will be remembered that a domestic material man is nearly 


17 Wall. 53. 2 21 Wall. 558. 
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always, and, if the home port were determined by admiralty 
districts instead of by States, would always be, one who lives 
in the same district with the owner of the ship, and who, there- 
fore, is not cut off from the ordinary personal remedies with 
which other persons have to content themselves. The State 
courts also are as accessible to him as to others. It is other- 
wise in the case of work done on a vessel not in the home port, 
to which the foregoing reasoning does not apply; and the ex- 
traordinary remedy may well be allowed where the vessel which 
is in need, and the person who supplies the need, would other- 
wise be helpless. 

O. W. H. Jr. 
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THE past year witnessed the inauguration in Egypt, with charac- 
teristic ceremonies of Oriental solemnity, of a new system of civil 
courts, to have exclusive jurisdiction of causes arising between 
natives and foreigners, or foreigners of different nationalities. 
This system must be regarded as an experiment, and has been 
accepted only as such by the Western powers; but the state 
of things which it displaces was, on the whole, so unsatisfactory, 
that it is scarcely possible that the old system should ever be 
restored, whatever may be the result of the present ‘ reform,” 
as the new measure is hopefully called. The judges in the new 
tribunals are to be partly natives, and partly Franks; a majority 
being accorded to the latter on the bench of each court. They 
all receive their appointments from the Khedive; but he has 
stipulated to appoint the Frank judges in each case on the nomina- 
tion of the responsible minister in the country from which he is 
selected. For the Court of Appeal six Frank judges have thus 
been appointed, one from each of the following nations, — the 
United States, Austria, Germany, Great Britain, Italy, and Russia. 
The judge of this court appointed on the nomination of the 
government of the United States is Mr. Victor Barringer, late 
Attorney-General of the State of North Carolina. The system 
includes, also, courts of the first instance, three in number, 
established at Alexandria, Cairo, and Ismailia. For the first, 
eight Frank judges have been appointed; for the second, four; 
and for the third, three. There is also a Frank attorney for the 
government in the Court of Appeal, who has three Frank 
deputies for the lower courts; making a total of twenty-five 
appointments from the Western nations. France is the only one 
of the great powers of Europe which has not, at present, a judge 
on the appellate bench ; but a French appointment will no doubt 
be made. Most of the smaller foreign powers having colonies in 
Egypt have at least one member in the lower courts. The number 
of native judges on each bench is at least one less than the number 
of Frank judges. The whole number of judges already appointed 
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in all the courts is, accordingly, forty. As the whole population 
of Egypt is but five millions, and the aggregate resident popula- 
tion of Europeans and Americans (of the latter there, are but 
few) does not exceed one hundred thousand,} it is apparent that 
the judicial force is ample, in comparison with that generally 
supplied in civilized countries. Nevertheless, the scheme pro- 
vides for an enlargement by placing an additional Frank judge 
on the Court of Appeal (which, when thus completed, will con- 
sist of seven Frank judges and four natives), and by giving the 
court of first instance at Ismailia the same composition as 
that at Cairo; that is, four Frank and three native judges. 
Decisions in the Court of Appeal, when thus completed, must 
have the concurrence of five Frank and three native judges; and 
in the courts of first instance, that of three Frank and two native 
judges. Moreover, the scheme authorizes a further increase in 
- the number of judges, should it be found necessary ; but, in such 
case, the established relation between the numbers of Franks 
and natives on each bench must not be changed. In hearing 
commercial affairs, the judges will call in two assessors, — one 
Frank and one native. 

The Frank judges are guaranteed an independent tenure of 
office for five years (the term for which the system has been 
accepted by the Western powers), and handsome salaries paid 
out of the Egyptian exchequer. 

In mentioning that the jurisdiction of the new courts covers 
civil causes between natives and foreigners, and between for- 
eigners of different nationalities, it must be understood that the 
Khedive has consented to place within the scope of their cogni- 
zance, transactions of foreigners with the Egyptian government 
itself, and its several departments or administrations, or with his 
“dairas” or private estates, or those of members of his family. 
This is a very important concession. The new courts will also 
take cognizance of actions relating to real estate situated in 
Egypt, even when the parties belong to the same nationality. 
They also have a restricted penal jurisdiction, with the assist- 
ance of a jury, applying only to simple police offences, and to 
offences of whatever grade directly against the judges, magis- 


1 By a very exact enumeration made in 1871, the number was ascertained to be 
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trates, assessors, jurors, and officers of justice, and also covering 
complaints against any of the classes of persons last mentioned. 

The new courts are to be governed by a series of codes, “ pre- 
sented by Egypt to the powers,” and comprised in a printed 
volume of five hundred and eighty-four duodecimo pages. “In 
case of the silence, insufficiency, or obscurity of the law,” as 
laid down in the codes, ‘the judges will conform to the prin- 
ciples of natural right and the rules of equity.” The languages 
to be used in the courts in pleading, and in official acts and 
decisions, will be the languages of the country, and Italian and 
French. The codes have already been printed in these languages, 
and copies of them extensively distributed. 

Such is a brief outline of the new system, omitting many 
points not without interest, but of which the full statement would 
transcend the proper limits of this paper. 

How the new courts will work in practice must be ascertained 
by experience. But there can be no doubt about the unsatis- 
factory character of the system which they replace; and the 
present is an opportune moment for bringing it to the attention 
of our readers. It had grown to be a “system”’ presenting an 
appearance of simplicity upon the surface, but in its practical 
operation so complicated and difficult as to result in many cases 
in an absolute denial of justice. 

The origin of this complicated system is to be found in the 
treaties of the Oriental Mahometan nations with the Christian 
powers. These treaties are generally called “the capitulations.” 
Records are found of something resembling them as early in date 
as 1150; but it is recognized that the first states of Europe to 
enter in regular treaty stipulations with the Ottoman Porte were 
Genoa and Venice, the capitulations with which were first made 
in 1458, and were several times confirmed and amplified within 
the same century. Those with France followed, dating from 
1528. England had no direct commerce with the Levant deserv- 
ing attention until the end of the sixteenth century. In 1579, 
Queen Elizabeth obtained from the Sultan Murad permission for 
her subjects to trade freely in the Ottoman empire, like the 
Venetians, French, Poles, and the subjects of the German 
emperor, in a document described by Hackluyt as * the letters 
sent from the Imperiall Musulmanlike highnesse of Zuldan Murad 
Can to the sacred regall Maiestie of Elizabeth, Queene of Eng- 
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land, the fifteenth March, 1579, conteyning the grant of the first 
priwileges.” Holland was the next European power to obtain 
similar privileges, in 1598. Austria, engaged in frequent wars 
with the Turks, did not obtain capitulations until 1606." Russia 
had entered into treaties of commerce with the ancient Byzantine 
empire; but the czars had no relations with the Ottoman sultans 
until the twelfth century, and it was as recently as 1711 that a 
treaty of commerce was made between the two powers. Soon 
afterwards, in 1720, the Russians obtained permission of the Porte 
to have an ambassador resident at Constantinople; and a treaty 
made in 1783 may be considered as the foundation of the capitula- 
tions in their favor. Not to weary the reader with the interme- 
diate dates of negotiations with less important European powers, 
the list of capitulations closes with the treaty made between the 
United States and the Ottoman Porte in 1830, enlarged and con- 
firmed by a later treaty concluded in 1862. Both of these 
treaties contain express provisions affirming the principle of ex- 
territoriality in behalf of citizens of the United States. More- 
ever, the earlier treaty guarantees to American merchants the 
right to transact their business “in like manner as merchants of 
other friendly powers,” and contains other provisions drawn upon 
“the most favored nation” principle; so that the citizens of the 
United States have been fully admitted to the enjoyment of all 
the privileges accorded by the ancient capitulations to ‘other 
Franks,” to use the convenient phrase which finds its origin in 
this treaty for describing the subjects of American as well as 
European Christian powers. These privileges are fully confirmed 
by the subsequent treaty. 

The sum and substance of the capitulations, as they are applied 
and understood in Egypt, have been reduced to nine principles 
by the learned Italian advocate Gatteschi, many years resident 
in that country, to whose elaborate work! we are indebted for 
the dates already mentioned. In a condensed form, these prin- 
ciples may be stated as follows : — 

1. Liberty for foreigners to enter Mussulman territory, to navi- 
gate its seas and use its harbors, whether for pleasure, religious 
pilgrimage, or health; or for trade, in the importation or ex- 
portation of articles not prohibited. 


t Manuale di Diritto Pubblico e Privato Ottomano. Compilato dal Dottor Do- 
menico Gatteschi. Alessandria di Egitto. 1865. 
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2. Liberty to possess land for their own use and habitation, 
and to perform the rites of their own religion. 

8. Exemption from all taxes and imposts, except the stipulated 
duties on merchandise. 

4. The right of foreigners to be tried by their own ministers or 
consuls in their controversies, whether civil or criminal; and the 
obligation of the local authorities to give forcible assistance 
(di prestar man forte) to the consul, if called upon, for the exe- 
cution of his decision. 

5. In civil cases between natives and Franks, many of the 
capitulations reserve the jurisdiction for the local tribunals, but 
with various guaranties: such as, that the case must be heard in 
the presence of the consular dragoman; that the Ottoman judge 
must not give ear to the native, unless he has proof in writing of 
his defence to a claim; and finally, that, if the amount in issue 
exceeds a specified sum, the case must be referred to the imperial 
divan. 

6. In cases of crimes or offences by a Frank against a native, 
the jurisdiction is reserved to the local authorities, but always to 
be exercised in the presence of the consular dragoman ; and the 
more recent capitulations allow the jurisdiction to the consul, even 
in criminal cases of this nature. 

7. Inviolability of the foreigner’s domicile. In case of urgent 
necessity for making an arrest, the obligation of the local officer 
not to enter the house of a Frank without notice to his minister 
or consul, and without being accompanied by some person in 
behalf of the latter. 

8. Absolute liberty of the Frank to make a will. In case of an 
intestate estate, the obligation of the local authorities to allow 
the heirs and the consul to collect the assets without hinderance ; 
and, if one or the other be absent, to collect them without charge, 
and turn them over to the heirs. 

9. Prohibition to ministers and consuls to give protection to 
Ottoman subjects or to rayahs (natives), or to permit the use of 
their flags to Ottoman or rayah vessels. 

The enormous importance of these principles is obvious upon 
the most superficial reading. None of them, except the fourth, 
fifth, and sixth, are affected by the establishment of the new 
tribunals: on the contrary, among the most important results to 
be expected from the operation of the new tribunals will be a 
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more perfect enjoyment by Franks of the privileges to which they 
are entitled under the first, second, third, seventh, and eighth 
heads; and they will also afford to the Egyptian government an 
effective remedy for abuses to which it has sometimes been sub- 
- jected by a disregard of the ninth on the part of unworthy 
diplomatic or consular officers. 

The Western nations which are represented in Turkey have 
supplied, in such manner as seemed fittest to each, the necessary 
authority for their ministers and consuls in the various portions 
of that country to exercise the powers placed in their hands by 
the capitulations. As regards the United States, this has been 
done by legislation. The first act! on the subject was passed by 
Congress in 1848. It was, however, superseded by a more com- 
plete act? on the same subject, passed in 1860, entitled “ An Act 
to carry into effect provisions of the treaties between the United 
States, China, Japan, Siam, Persia, and other countries, giving 
certain judicial powers to ministers and consuls or other function- 
aries of the United States in those countries, and for other pur- 
poses.” The twenty-first section of this act applies expressly 
to Turkey, to which country the jurisdiction of ministers and 
consuls had been extended by the act of 1848. It is now 
thought that the earlier act gave jurisdiction in criminal cases 
only ; but it has been determined by a decision of the Supreme 
Court within the last two months that the act of 1860 gives to 
our ministers and consuls civil as well as criminal jurisdiction 
to the extent permitted by the laws of Turkey, or its usages in 
its intercourse with foreign Christian nations. A section of an 
act® of Congress, passed in 1866, in express terms extends to 
Egypt the jurisdiction authorized for the whole of Turkey by the 
act of 1860. Under authority given by Congress in these acts, 
rules for conducting proceedings in the consular courts of the 
United States have been made by the minister with the assent 
of the consuls. 

The authority exercised by the British consular courts in the 
dominions of the Ottoman Porte is recognized by British writers 
to have its origin in the capitulations, and to be limited to the 
bounds therein expressed; but these, as we have seen, are 


1 9 Statutes at Large, 276. 2 12 Statutes at Large, 72. 
3 14 Statutes at Large, 322. 
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sufficiently comprehensive. The rules for the British consular 
courts were framed under an order of the Queen in council, 
and approved by one of her Majesty’s principal secretaries 
of state. They form a comprehensive though compact code of 
procedure. The other Western nations, as we have said, have 
taken such measures as were deemed appropriate by each to 
invest their ministers and consuls with authority to exercise the 
functions devolved upon them by the capitulations. 

We must not omit to mention the establishment in Egypt 
within recent years, and previous to the recent “reform,” of 
mixed “tribunals of commerce” at Alexandria and Cairo—one 
in each place—for the determination of controversies of a 
peculiarly commercial character in which the defendants were 
natives. The jurisdiction of these tribunals was confined to this 
class of cases, the incompetency of the ordinary native tribunals 
to deal with them having been proved by experience, so that the 
local government could not do less than lend its aid in providing 
a substitute. Each of these tribunals of commerce had, for pre- 
siding judge, a native appointed by the local government. He 
sat with four assessors,—two natives and two Franks. The 
Franks served in turn, two each month, from a list annually ap- 
pointed at an election in which the principal foreign merchants 
took part. The list of “ notables,” or merchants to take part in 
the election, belonging to each nationality, was furnished by its 
consulate. The assessors were chosen by the electors thus desig- 
nated from among their own number. The tribunals, however, 
never worked satisfactorily. In the first place, the preponder- 
ance of native influence lost for them the confidence of the 
Frank mercantile community. The system for choosing assessors, 
fluctuating and uncertain, necessarily prevented uniformity in 
the decisions. Finally, there was an odd feature in the system, 
whereby an appeal was allowed from the tribunal at Alexandria 
to that at Cairo, and vice versa, neither being superior, and both 
in fact constituted on precisely the same principle out of materials 
which in each were exactly like those in the other. Imperfect as 
they were, however, they furnished to the European merchant 
almost his only hope of redress in case of wrongful dealing on 
the part of a native; unless the case was made, as too often 
occurred, a matter for diplomatic intervention by his consul- 
general directly with the Egyptian government. 
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The state of things which had grown into existence under the 
practical operation of the fourth, fifth, and sixth principles of the 
capitulations, according to the enumeration in the summary 
already given, was described as follows in an official report made 
in 1870, signed by Nubar Pacha, Egyptian minister of foreign 
affairs, and by the representatives assembled at Cairo of seven 
Western powers ; to wit, the United States, Austria, France, Ger- 
many, Great Britain, Italy, and Russia: — 


“ Besides the local tribunals, there are in Egypt sixteen or seventeen 
consulates, which have the right of jurisdiction sur leurs nationaux (‘ over 
the persons and property of the people of their respective nations’ would 
fairly represent the full meaning of this phrase). Then, in the existing 
state of things, the rule universally followed for competency of jurisdiction 
in civil and commercial matters is, that the defendant must be summoned 
before his own court; that is, the native before the local tribunal, and the 
foreigner before the court of his consulate. It is the absolute application 
of the rule, Actor sequitur forum rei (* The plaintiff follows the forum of the 
defendant’). The usage is, moreover, that each court applies a different 
legislation, and proceeds to judgment according to its own rules of pro- 
ceeding.” 


The report proceeds to point out some of the inconveniences 
necessarily resulting from this state of things, a part of the sub- 
ject to which we shall presently recur. Before doing so, how- 
ever, we wish to give our readers an idea of the magnitude and 
multitude of the causes of which the foreign consular courts 
possessed jurisdiction under the system now displaced; a very 
large part of which, moreover, they will retain under the “ re- 
form,” as it is the jurisdiction of causes between natives and 
foreigners, or between foreigners of different nationalities, which 
is yielded to the new courts. 

For this purpose we avail ourselves of a statement (now printed 
for the first time) prepared by Philip Francis,! Esq., judge of the 
British consular court at Alexandria in Egypt, showing the 
business in that court for the three years 1865, 1866, and 1867. 
In order to occupy the least possible space, we have condensed into 
one table the figures for the three years taken together. It must 
be understood that the cases here aggregated are those which 


! He is now Sir Philip Francis, judge of her Britannic Majesty’s Supreme Consular 
Court of the Levant, at Constantinople. 
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were the subject of formal proceedings in court, and do not in- 
clude a considerable number settled out of court or by arbitra- 
tion, nor those which were the subject of semi-oflicial acts or 
amicable arrangements. 


ABSTRACT OF BUSINESS IN THE BRITISH CONSULAR COURT AT 
ALEXANDRIA, EGYPT, FOR THREE YEARS, — 1865-66-67. 


I. Civil Cases in which the Plaintiffs were British Subjects. 


No. of Cases. Sum claimed. 


£ s. 
a 121 1,093,796 11 7 
British v. foreigners . 3 245 240,729 14 8 


866 1,334,526 5 10 


In the above class of cases, proceedings were instituted in the British 
court, and the papers were referred to the court of the defendant's 
nationality. 


Il. Civil Cases heard and determined in the British Court, the Defendants 
being British Subjects. 


Sum claimed. Sum recovered. 


«at 
1,289 15 8 
19,983 16 11 
623 138 2 
27,778 7 9 
665 8 2 
1,610 7 10 


51,746 4 1 


British v. British, summary* . . 
ordinary . 
Foreigners v. 'British, summary 
ordinary . 
Ottomans v. British, summary . 
ordinary 


co] 


“Summary” cases are those in which the amount in controversy is £20 or 
Mesh others are classed as “ ordinary ” cases 


Aggregate of Classes I. and II. 


No. of Cases. Sum claimed. 


£ s. d. 
British plaintiffs . . . 1,824,526 5 10 
British defendants 188,240 12 38 


1,472,766 18 1 


No. of 
Cases. 
830 2,484 1 
70 45,821 0 
183 1,644 14 
85 80,522 16 
170 1,087 17 
45 6,680 3 
883 188,240 12 
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III. Classification of Certain Civil Business. 
Cases of ejectment, 185. 

Judicial relief granted, 33. 

Verdicts for plaintiffs, 535. 

Verdicts for defendants, including nonsuits, 137. 
Judicial surveys, 16. 

Motions, 186, 

Bankruptcies, 5. 

Probates or grants of administration, 20. 
Protests of bills of exchange, 292. 

Papers filed, 3249. 


IV. Criminal Business (Trial of British Subjects), 
There were 1,216 criminal and police cases, including complaints against 
seamen. In 352 of these cases, the defendants were Maltese. Convicted 


and imprisoned 290, of which 96 were Maltese; deported to Malta 44, of 
which 41 were Maltese. 


The territorial jurisdiction of the British consulate at Alexan- 
dria is so much of Egypt as is bounded by the limits of the con- 
sulate at Cairo at the south: practically, of course, nearly the 
whole of the persons affected by it are comprised within the 
British population of Alexandria itself, which, including Maltese, 
numbers four thousand five hundred. From the amount of civil 
business transacted for a population of that limited number, as 
shown by the preceding figures, it is easy to estimate the vast 
amount of work required of the consular courts of sixteen 
Western nations in Egypt, especially those of Greece, France, 
and Italy, whose colonies in Alexandria number twenty-one 
thousand, ten thousand, and seven thousand five hundred, re- 
spectively. 

Before leaving the figures, we must call attention to the sum- 
mary showing the aggregate of the business represented by Classes 
I. and II., which illustrates, better than pages of argument, one of 
the most prominent defects of the system of separate jurisdictions 
replaced by the reform. The British consular court is a tribunal 
of the highest character: it is presided over by a magistrate of 
hrst-rate ability, who administers justice with the rigor and ex- 
actness of the tribunals of the home-country. This court, in the 
three years covered by our figures, dealt with cases in which 
£138,240 were claimed of British subjects, against whom it 
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rendered judgments for £51,746. Meanwhile British plaintiffs 
instituted proceedings against Ottoman defendants, or those 
of other foreign nationalities, in which the much larger sum of 
£1,334,526 was claimed. How much, or rather how little, of 
this was recovered, we have no means of knowing. The ex- 
cellence of the British court is powerful to require justice of 
British subjects in their dealings with others: it is powerless to 
gain justice for them. It will be observed that all business of 
this first class, as well as those cases (about one-half of the whole 
number) in the second class in which the plaintiffs are natives or 
foreigners, will fall under the jurisdiction of the new tribunals. 

Besides Great Britain, but two others of the European powers 
(namely, France and Italy) make appointments in the consular 
service of the Levant with special reference to the judicial duties; 
and, by these powers, such appointments are made only at a few 
of the most important places. In the other consulates, the judicial 
business is done, as best it may be, by the ordinary staff. 

The inconveniences of sixteen foreign courts, besides the local 
tribunals, made themselves felt in Egypt in many ways besides 
those most obvious. Whenever a controversy was likely to arise, 
each of the parties was anxious to put himself in such position 
as to become the defendant, and, with this view, often would not 
scruple to perpetrate a new deliberate fraud upon the other 
party, for which he would expect to be called to account, but 
against which, by way of offset, he might, perhaps, get some 
advantage in the judicial settlement of the original dispute. 
Indeed, the theory of offsets was pushed to an amusing latitude 
in some of the consulates; yet this was scarcely to be wondered 
at, in view of the widely different way in which the same matter 
of controversy would often be regarded under the laws of different 
nations. For instance, under the laws of many of the Conti- 
nental countries, administered in Egypt by their consulates there, 
a landlord must allow to a tenant, under certain circumstances, a 
fair compensation for “ reparations;” that is, improvements or 
embellishments made in the tenement during the term of a lease. 
Nothing of the sort, as is readily understood by American readers, 
is known to the British law. Suppose, then, a Prussian subject 
in Egypt to hire an apartment from a British subject. In igno- 
rance of British law, and in a blind confidence that the legal 
usages to which he has been accustomed must prevail every- 
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where, the Prussian proceeds to fit up his rooms at considerable 
expense with fresh paint and paper and various permanent 
improvements. At the end of his term, the landlord demands a 
higher rent, and, if this is refused, demands that the premises 
be vacated, laughing to scorn the suggestion of an allowance for 
the embellishments. If this case comes into court, it is all- 
important how the parties stand. If the tenant, having paid his 
rent, were to seek to recover for his “reparation” in the British 
court, of course his case would be hopeless; but, if credit has 
been given for the rent, the landlord, in seeking to recover in the 
German court, must expect to be required to allow for the embel- 
lishments. There is a tradition of a case of the former kind, in 
which the tenant, on being made to comprehend how the case 
stood, found he had just time enough remaining in his term to 
blacken from top to bottom of the house the interior walls of all 
the rooms he had so prettily decorated. That satisfaction, at 
least, he could assume, with no fear of being called to account in 
the court of either consulate. 

Other inconveniences arose in the very frequent cases in which 
it was necessary to serve legal notice of the proceedings upon 
third parties who were not of the same nationality as the defend- 
ant; as an indorser, a surety, or somebody having goods which 
it was desired to attach. Indeed, even in such a simple matter 
as the attendance of witnesses of a different nationality from 
that of plaintiff or defendant, the obstacles to a fair trial of cases 
would have been insurmountable but for the comity prevailing 
among the several consuls, inducing each to lend his assistance to 
his colleagues, when necessary, to prevent a failure of justice. 
Moreover, excepting in the very simplest matters of this sort, 
where more than one consulate besides that of the plaintiff was 
concerned in the proceedings, there was a frightful multiplication 
of copies of papers, involving heavy expenses to the parties. In 
every case in which the plaintiff and defendant were of different 
consulates, the plaintiff would present to his own consulate in 
triplicate the papers setting forth his case. Of these three copies, 
one was retained upon the files of his own consulate: the two 
others were transmitted officially to the defendant’s consulate, 
one to be retained upon its files, and the other to be served upon 
the defendant. The defendant's answer must be filed in triplicate, 
to come back in the same way, a copy dropped at each stage. If the 
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original petition or declaration asked for the attachment of goods 
in the hands of a foreigner of another nationality than that of the 
defendant, the papers must be submitted at first in quintuplicate; 
that is, with two additional copies, — one for the files of his con- 
sulate, and one for the party himself. Indeed, it would not 
infrequently happen that even a larger number of copies was re- 
quired. Moreover, it was sometimes necessary that the copies 
should be accompanied by translations. French and Italian 
were universally accepted; but most of those consulates which 
we should call “foreign” required papers in other languages, 
even those as much spoken as English, German, and modern 
Greek, to be accompanied by translations. For each transmission, 
of course, a fee was required. Some of these inconveniences, re- 
sulting from the diversity of languages spoken in Egypt, of 
course, cannot be obviated; but they will be largely mitigated 
with the abatement of the necessity for so many transmissions to 
different consulates, and of the consequent use of so many copies 
and translations. 

The inconveniences of the character already described were 
often aggravated by the bad faith of the subjects of the several 
consular jurisdictions. If A were successful in a suit against B 
to compel him to vacate premises unlawfully held, it would very 
likely be found, that, in anticipation of this result, B had covertly 
yielded possession to C, an accomplice of a different nationality ; 
against whom, of course, proceedings must be instituted afresh. 
In a case like this, probably, the consuls of A and of B would be 
of accord to regard the substitution of C with a good deal of 
suspicion ; and perhaps to disregard it, by sending officers on the 
premises to compel the execution of the decree issued by B’s 
consul at the instance of A’s. In that case, of course, the 
greatest pains would be taken by C, and by his friend B, to per- 
suade the consul of the former that a wilful and inexcusable dis- 
respect was shown to his jurisdiction. A certain class of the 
population were never tired of seeking to embroil the consuls in 
controversies with each other of this character. 

The effects of this confusion were manifest even in the simplest 
matters where various nationalities were concerned, as partner- 
ship, bills of exchange, bankruptcies, all distributions of assets, 
and proceedings involving the relation of landlord and tenant. 
It went far to justify the claim of the Egyptian government, that 
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the existing state of things in this respect was enough to prevent 
the establishment and promulgation by the local government of 
just laws on such subjects as patents, trade-marks, and mortgages, 
—a class of legislation for the judicial application of which a single 
system of courts was obviously necessary. 

It is quite unnecessary to point out that the inconveniences of 
which we have been speaking, for which a remedy is expected to 
be found in the establishment of the new courts, are such as 
arose from the diversity of jurisdictions affecting cases in which 
the parties were of different nationalities. They do not attach to 
that part of the former system by which the several consulates 
are permitted by the Ottoman government to exercise complete 
jurisdiction over the persons and property of their respective 
citizens and subjects, in civil cases in which both plaintiff and 
defendant belong to the same nationality; namely, that from 
which the consul receives his appointment. In such cases, the 
consular court applies to the subjects of its jurisdiction the laws 
of their own country: no change in this respect would be desi- 
rable, and none has been proposed. This part of the former 
system, guaranteed by the ancient capitulations and modern 
treaties, and supported as regards the United States by the ex- 
press legislation of Congress, remains undisturbed and in its 
entirety. 

A trace, although a slight one, of the influence of the ideas 
which controlled the former system, is found in the provisions 
now established for the execution of the judgment of the new 
courts. The execution is to be independent of any administrative 
action, consular or otherwise, and upon the order of the court 
itself. It will be made by the officers of the court, with the aid 
of the local authorities, if such aid is found necessary; but 
always without any governmental interference. But the officer of 
justice to whom the court intrusts the execution must notify the 
consulates of the day and hour thereof, under penalty of its 
becoming null and void, and of the award of damages against 
him personally. The consul, thus notified, may, if he sees fit, 
attend the execution; but his absence will not prevent its being 
carried out.! 


1 “L’exécution aura lieu en dehors de toute action administrative, consulaire ou 
outre, et sur l’ordre du tribunal. Ella sera effectuée par les huissiers du tribunal 
avec l’assistance des autorités locales si cette assistance devient nécessaire, mais 
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It was as early as the summer of 1867 that Nubar Pacha, the 
Egyptian minister of foreign affairs, then upon the continent 
of Europe, was intrusted with the duty of broaching to the 
governments of the leading European powers the desire of 
Ismail Pacha to institute a judicial reform in Egypt. The negotia- 
tions were continued during the subsequent years. Contrary to 
expectation, the scheme met with the greatest opposition from 
the government of France, —a nation which on many occasions 
has manifested a desire to be regarded as particularly friendly to 
the wishes of Mehemet Ali and his descendants. By some of the 
other European powers it was more favorably received, but by — 
none of them with very great cordiality. It was, however, 
arranged that the subject should be discussed at a conference to 
be held in Cairo during the winter of 1869-70, to be attended by 
delegates of the six powers of Europe which signed the Treaty 
of Paris in 1856, at the close of the Crimean war. The govern- 
ment of the United States was also invited to take part in this 
conference. It was attended in behalf of the Egyptian govern- 
ment by Nubar Pacha. The deliberations of the conference ex- 
tended from the 28th of October, 1869, to the 5th of January, 
1870. They resulted in an elaborate report (from which we have 
already made an extract) generally favorable to the scheme, 
which was thus fairly brought to the attention of the Western 
governments having relations with Egypt. 


toujours en dehors de toute ingérance administrative. Seulement l’officier de justice 
chargé de l’exécution par le tribunal est obligé d’avertir les consulats du jour et 
de V’heure de l’exécution, et ce & peine de nullité et de dommages-interéts contre lui. 
Le consul, ainsi averti, a la faculté de se trouver présent & l’exécution: mais en cas 
d’absence il sera passé outre & |’exécution.” As this last clause has given some 
trouble in the translations of the scheme which have been made into English, it is, 
perhaps, worth while to mention that it is in itself a French rendering of a colloquial 
expression in our vernacular. The subject covered by the article presented some em- 
barrassment in the conferences at Cairo in the winter of 1869-70; and the adjustment 
arrived at, which has survived the numerous subsequent revisions of the scheme, was 
suggested by the representative of the United States, who made a brief exposition of 
his views in French. On the conclusion of Mr. Hale’s remarks, Nubar Pacha, who 
speaks English perfectly, asked Mr. Hale, “ You propose that the consul shall have 
notice ; but suppose he does not attend?” — “In that case,” was the response, “if I 
were the officer, J should go ahead.” It was thought best to add a clause to this effect, 
which found expression in French in the phrase of the text. The incident is thus 
reported in the official procés-verbal, page 146, under date of Dec. 28, 1869:— 

“ Son Excellence Nubar Pacha demande a M. Hale, si, aprés le refus du consul, l’huissier 
doit suspendre l’exécution. 

“M. Hale dit que, si c’était lui, il passerait outre.” 
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The war between France and Germany, however, which broke 
out early in the summer of 1870, rendered impossible during the 
next two years the consideration of a question of this kind by at 
least a part of the cabinets of Europe: but the Khedive did not 
meanwhile lose sight of his scheme; and in 1872 its discussion 
was resumed, this time at Constantinople; for the assent of the 
Sultan was necessary, in view of his position as the suzerain of 
the Khedive. The advice and opinions of the ambassadors and 
ministers were now taken, as those of the consuls-general in 
Egypt had been previously. 

The result of these protracted deliberations was such, that, 
various modifications having been from time to time introduced 
in the details of the scheme of such a character as to make 
it more perfect, its establishment was authorized with the con- 
sent of the Sultan on the one hand, and that of the Western 
nations on the other. The consent of the United States was ex- 
pressed in an act of Congress, approved by the President March 
23, 1874, in the following terms : — 


“ Be it enacted, &c., that whenever the President of the United States 
shall receive satisfactory information that the Ottoman government, or that 
of Egypt, has organized other tribunals on a basis likely to secure to 
citizens of the United States in their dominions the same impartial justice 
which they now enjoy there under the judicial functions exercised by the 
minister, consuls, and other functionaries of the United States, pursuant 
to the act of Congress approved June 22, 1860 [entitled, &c.], he is 
hereby authorized to suspend the operation of said acts as to the dominions 
in which such tribunals may be organized, so far as the jurisdiction of said 
tribunals may embrace matters now cognizable by the minister, consuls, or 
other functionaries of the United States in said dominions, and to notify 
the government of the Sublime Porte, or that of Egypt, or either of them, 
that the United States during such suspension will, as aforesaid, accept for 
their citizens the jurisdiction of the tribunals aforesaid over citizeus of the 
United States which has heretofore been exercised by the minister, consuls, 
or other functionaries of the United States.” 


The Khedive lost no time in settling the appointments of the 
judges in concert with the governments of the Western nations. 
Some of the judges proceeded to Egypt more than a year ago ; 
and every new delay having at last been overcome, on the 28th 
of June, 1875, the new courts were inaugurated, at the palace of 
Ras-el-tin at Alexandria, with the ceremony which we mentioned 
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at the beginning of this article. The Khedive himself was 
present, and his brief address upon the occasion is worthy of 
record in these pages: — 


GenTLEMEN, — The high support of his Majesty the Sultan, my 
august sovereign, and the kindly co-operation of the Powers, allow me to 
inaugurate the judicial reform, and to install the new tribunals. 

I am happy to see assembled about me the eminent and honorable 
magistrates, into whose hands, with entire confidence, I place the charge of 
rendering justice. Every interest will find complete security in your en- 
lightenment, and your decisions will thus obtain universal respect and 
obedience. 

This date, gentlemen, will be a marked one in the history of Egypt, and 
will be the point of departure of a new era in civilization. 

God aiding us, I am persuaded that the future of our great work is 
assured. 


It was not until nearly six months after this ceremony that the 
French government, in accordance with a vote in the Assembly, 
accepted the new reform in December, so that the courts were 
thrown open on the 1st of January, 1876. The rules provided 
that they should not hear mixed causes until a month after their 
installation ; and, on the 1st of February of the present year, 
they accordingly entered upon the actual discharge of their 
functions. 


= 
XUM 
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DIGEST OF THE ENGLISH LAW REPORTS FOR NOVEM- 
BER AND DECEMBER, 1875, AND JANUARY, 1876. 


AccounTANT. — See Costs. 
ACKNOWLEDGMENT. — See DEED. 


AcTIon. 

An action for arrears of a rent-charge upon land in Australia is not main- 
tainable in England. — Whitaker v. Forbes, L. R. 10 C. P. 583; 8. c. 
1C. P. D. 51. 

Act or Gop. — See Carrier, 1. 
Aputtrery. — See Contract, 3. 
ADVERSE Possession. — See Limitations, STATUTE OF; 1. 
AFFIDAVIT. — See DEED. 
AGency. — See Principat AND AGENT. 
AGREEMENT. — See CONTRACT. 
ALTERATION OF ContTRAcT. — See Contract, 2. 


ANCIENT LiGHuTs. 


A house with ancient lights abutted upon a street varying in width from 
thirty-four to thirty-eight feet. An injunction was granted, restraining the 
erection of a house on the opposite side of the street to a height which would 
make the angle of incidence of light upon the centre of said lights greater 
than forty-five degrees. — Hackett v. Baiss, L. R. 20 Eq. 494. 


Annuity. — See Leaacy, 2. 


APPOINTMENT. 

A testator disposed of his property in the following terms: ‘‘I give, devise, 
and bequeath all my property, over which I have any disposing power at my 
decease,’’ to trustees in trust for his wife for life; and after her decease, for all 
~ his children in equal shares who should attain twenty-one; and upon failure of 
children, upon trust for the brothers and sisters of the testator’s wife. Under 
a settlement the wife had an estate for life in certain property, and the testa- 
tor had a power of appointment among his children. Under the will of T., 
the testator had a power to appoint certain other property to his wife for life, 
subject to which power the property was given to his children. Held, that the 
will operated as an appointment both under the settlement and under the will. 
— Thornton v. Thornton, L. R. 20 Eq. 599. 

See Trust, 2. 


APPORTIONMENT. -—— See LeGacy, 2. 
VOL. X. 80 
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APPROPRIATION OF PAYMENTS. 

A creditor of a partnership, who is also creditor of one of the partners 
separately, and has security applicable to both debts, may apply the proceeds 
of the security to the payment of such debts in any way he may think fit. See 
Ex parte Dickin. In re Foster, L. R. 20 Eq. 767. 

See Bitts anv Nores, 1, 2. 


ARBITRATION. 


The plaintiff was the transferee of shares in a company which denied his 
right to the shares; and the ground of the charge in the plaintiff’s declaration 
was, that the company refused him his rights as a member. The company 
answered, that the cause of action was a dispute between the company and the 
plaintiff as a member of the company, and by the rules of the company ought 
to be settled by arbitration. Held, that the dispute was not between the com- 
pany and the plaintiff as a@ member, and did not fall within the arbitration 
clause. — Prentice v. London, L. R. 10 C. P. 679. 


ASSIGNMENT. — See Priority, 2. 
ATTORNEY. — See SouiciTor. 


BANKRUPTCY. 
1. Certain bankers to whom S. was indebted refused to accept security which 
S. offered; but they said that circumstances might arise which might make it 
desirable for them to have it ; and 8S. agreed to let them have it at any time 


thereafter, if they should desire it. The bankers made further advances, and 
then refused to advance more, and requested S. to transfer said security to 
them, which S. did. A few days later, S. filed a petition for liquidation. 
Held, that the bankers were entitled to hold said security, as there was no 
fraudulent preference. The bankers were incumbrancers acting in good faith 
and for valuable consideration; and the transaction was not illegal or an eva- 
sion of the law. — Ex parte Hodgkin. In re Sofily, L. R. 20 Eq. 746. 

2. In accordance with suggestions of a creditor and under pressure from 
him, a debtor bought goods from other parties, and with the proceeds of their 
sale paid off part of said creditor’s debt. The debtor became bankrupt. Held, 
that said transaction was in its nature fraudulent, and that the creditor must 
repay to the trustee in bankruptcy the sum he had received, as it was a fraudu- 
lent preference, although made under pressure. Ex parte Reader. In re 
Wrigley, L. R. 20 Eq. 763. 

8. A bankrupt carried on his business for the benefit of his creditors with 
consent of the trustee. The plaintiff, who became a creditor of the bankrupt 
after and in ignorance of the bankruptcy, obtained judgment on his debt, 
and seized a part of the bankrupt’s effects which had been acquired since the 
bankruptey. Held, that in equity the effects seized belonged to the plaintiff. 
— Engelback vy. Nixon, L. R. 10 C. P. 645. 

See Bitts anv Nores, 1, 2; Lease, 2; PArtNersuip, 1 ; Trust, 3. 


Bequest. — See Devise ; ILLEGITIMATE CHILDREN ; LeGacy ; WILL. 
Britt or Sate. —See Fixtures. 
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BILts AND NOTEs. 


1. M. in South America drew a bill on Y. in London, and Y. accepthd it. 
M. then remitted Y. bills of exchange to cover the acceptance. Y. became in- 
solvent before the bill was paid. M. also became insolvent, being indebted to 
Y. for a sum much larger than the amount of said bill, and executed a compo- 
sition deed with some of his creditors; but to this deed the indorsee of said bill 
was not a party. The indorsee applied for an order directing that the proceeds 
of said remittances should be applied to the payment of said bill. Held, that, 
as M. was not in bankruptcy, the remittances were subject to his direction and 
might be applied to the general balance of his indebtedness to Y., if he should 
so direct; and that the court had ‘ho jurisdiction over the remittances. — Ez 
parte General South American Co. In re Yglesias, L. R. 10 Ch. 635. 

2. G. in Malaga was in the habit of drawing bills on Y. in London, and of 
remitting bills to enable Y. to meet his acceptances. An account was kept of 
these transactions, entitled ‘‘ Account No. 1.’’ All other dealings between 
the parties formed the subject of a separate account, entitled ‘* Account No. 2.” 
Y. transmitted half-yearly accounts made up substantially as follows: Bills 
accepted were entered on the debit side, and interest was debited on each bill 
for the period between the day upon which it would become payable and the 
day upon which the next half-yearly account was made up. Bills remitted 
were entered upon the credit side, and interest was credited on each bill for 
the period between the date of its falling due and the close of the account. 
If a bill remitted was dishonored at- maturity, then the amount of the bill and 
interest were entered on the debit side; thus, in substance, striking the bill out 
of the account. Y. became insolvent, and compounded with his creditors for 
3s. 4d. in the pound. Crediting Y. with 3s. 4d. in the pound on his accept- 
ances, the balance was in favor of G. At the time of his suspending payment, 
Y. held remittances sent him by G. as aforesaid. Held, that as Y. was dis- 
charged from his liability on his acceptances by the composition, and as the 
remittances were specifically appropriated to Y.’s acceptances, the remainder 
of the remittances, after Y. had been reimbursed for the amount he had paid 
on the bills, belonged to G. — Ex parte Gomez. In re Yglesias, L. R. 10 Ch. 639. 

3. A bill of exchange was drawn in London by the defendants upon French 
subjects domiciled in Paris, and was indorsed to the plaintiff. The bill was 
payable Oct. 5, 1870; but before this date the time for payment and pro- 
testing current bills of exchange was enlarged by Napoleon, and again, from 
time to time, by the French government; so that the said bill did not become 
payable until Sept. 5, 1871, upon which day it was protested, and notice of 
dishonor sent all parties. Held, that the obligations of the indorser or drawer 
of said bill were to be measured by the obligations of the acceptor, which were 
governed by said legislation; and that the defendants were therefore liable in 
an action brought in England on said bill. Rouguette v. Overmann, L. R. 
10 Q. B. 525. 

See Cueck; PRINCIPAL AND AGENT; Set-orr, 4. 


CARRIER. 


1. The defendant, who ran a line of steamers from London to Aberdeen, re- 
ceived the plaintiff's mare to be carried to Aberdeen. At a part of the voyage 
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not determined by the evidence, the mare was injured during rough weather, 
so that she died. The jury found that the injury was caused partly by 
more than ordinary bad weather, and partly by the conduct of the mare her- 
self by reason of fright and consequent struggling, without any negligence of 
the defendant. Held, that the defendant was liable as an insurer, not because 
he was a common carrier, but because he carried the plaintiff’s mare in his 
ship for hire; and that it made no difference whether the mare was injured 
within or without the realm. A loss to be caused by the act of God must have 
been caused directly and exclusively by such a direct and violent and sudden 
and irresistible act of nature as the defendant could not by any amount of 
ability foresee would happen, or, if he could foresee that it would happen, 
could not by any amount of care and skill resist, so as to prevent its effect. 
Discussion of law of common carriers by water. — Nugent vy. Smith, L. R. 
1C. P. D. 19. : 

2. The defendant, whose business it was to move furniture and other goods 
to all parts of England, agreed in writing to move the plaintiff’s furniture, the 
defendant “‘ undertaking risk of breakages, if any, not exceeding £5 on any 
one article;’’? and these terms the plaintiff accepted. The furniture was 
burned while in transit, without any negligence on the defendant’s part. 
Held, that by the contract the defendant was not liable, as he had under- 
taken the casualty of breakage only; and that it was unnecessary to consider 
whether the defendant was in the ordinary course of his business a common 
carrier, as there was a special contract.— Scaife vy. Farrant, L. R. 10 Ex. 
(Ex. Ch.) 358. 


CHARITABLE Trust. — See Trust, 1. 


CHARTERPARTY. 

By charterparty, the cargo was to be loaded on a vessel in thirteen work- 
ing-days, and to be discharged at not less than thirty-five tons per working- 
day; ten days’ demurrage for all days above said days; charterer’s liability to 
cease when the ship is loaded, the captain or owner having a lien on cargo for 
freight and demurrage. The vessel was detained five days over said thirteen 
days. Held, that the charterer’s liability for the demurrage of five days ceased 
when the ship was loaded. Quere, whether a lien is given for all breaches for 
which the shipowner would have had a remedy against the charterer but for 
the clause limiting his liability. Quare, whether the charterer’s liability 
for unliquidated damages for detention beyond the demurrage days would 
cease on the vessel being loaded. — Kish v. Cory, L. R. 10 Q. B. (Ex. Ch.) 553. 


CuEcK. 

Where the drawer of a check had no funds at the bank at the time of draw- 
ing, and had for some months had notice from the bank that no checks of his 
would be paid unless provided for, it was held unnecessary for the payee to 
prove presentment and dishonor. — Wirth v. Austin, L. R. 10 C. P. 689. 


CHURCHYARD. 
An English churchyard is the freehold of the incumbent, subject to the 
right of the parishioner, or stranger happening to die in the parish, to simple 
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interment, but tono more. The incumbent has a prima facie right to prohibit 
altogether the placing of any gravestone, or to permit it upon proper condi- 
tions, such as those which relate to the size and character of the stone, the 
legality or propriety of the inscription upon it, on the payment of a proper 
fee. — Sir Robert Phillimore, in Keet v. Smith, L. R. 4 Ad. & Eo. 398. 


Crass. — See LeGacy, 3; SETTLEMENT, 4. 
CoMMERCIAL Paper. — See Bitts AND Notes; NEGOTIABLE INSTRUMENT. 
Common Carrier. — See CARRIER. 


Company. 


1. K. subscribed the articles of association of a company for ten shares. 
The articles provided that the qualification of a director should be not less than 
fifty shares; that K. should be one of the directors; and that the office of direc- 
tor should be vacated if he ceased to hold fifty shares. On the third day after 
the publication of the prospectus, in which K. appeared as a director, K. 
gave notice in writing to the secretary of his withdrawing from the com- 
pany because of certain misrepresentations. He never attended any board- 
meetings, and never applied for any shares other than said ten, and none 
were ever allotted to him. No allotment of shares ever took place. The com- 
pany was ordered to be wound up. Held, that K. must be placed upon the 
list of contributors for ten shares only. — Karuth’s Case, L. R. 20 Eq. 506. 

2. The directors of a company, under authority of the articles of associa- 
tion and a resolution of the members of the company, issued preference stock 
carrying dividend at ten per cent per annum, payable half-yearly. Held, that 
a deficiency in the dividends of any year might be made up from the profits of 
the ensuing year. — Webb v. Earle, L. R. 20 Eq. 556. 

3. W. agreed on behalf of himself and other vendors to sell to a trustee 
of a company certain oil-wells for a sum in cash and 2,250 paid-up shares. 
W. then went to C. and agreed to transfer to him certain paid-up shares if 
he would become a director. C. became a director; and thirty shares, forming 
part of the 2,250, were allotted to C. by the direction of W. The company 
was wound up. Held, that C. must be placed upon the list of contributors for 
thirty shares. — Carling’s Case, L. R. 20 Eq. 580. 

4. The owners of certain oil-works, which they wished to sell to a company 
to be formed, agreed to furnish H. his qualification of forty shares of £25 
each in the company on his becoming a director. H. thereupon signed the 
articles of association as holder of forty shares. At a meeting of the directors, 
a payment of part of the purchase-money was made to L. as agent of the ven- 
dors by several checks drawn on the bankers of the company, and payable to 
the vendors. One of the checks for £1,000 was then indorsed by L. as agent 
of the vendors, and given to H., and by him paid to his account at his bankers’. 
H. then drew a check on his bankers for £1,000, and gave it to the bankers of 
the company in payment for his shares. The company was ordered to be 
wound up. Held, that, under the circumstances, the check indorsed by L. and 
received by H. had never ceased to be the property of the company; and that, 
as H. had paid for his shares with the proceeds of this check, — that is, with 
the company’s funds, — he had, in fact, never paid for his shares, and was liable 
for calls upon them. — Hay’s Case, L. R. 10 Ch. 593. 
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5. By the articles of a company, a poll was to be taken of the vote on the 
passage of any resolution, if requested by five members of the company. At 
a meeting of the company, five members, including the plaintiff, demanded a 
poll upon the question of adjournment; but the chairman refused to grant the 
poll, upon the alleged ground that a poll could not be taken upon the question 
of adjournment; and he at once left the chair, declared the meeting adjourned, 
and left the room. The plaintiff filed a bill alleging these facts, and also that 
the chairman had acted as above stated in collusion with other directors of 
the company for the purpose of stifling discussion and preventing matters 
being voted upon, to consider which the meeting was called. The bill prayed 
a declaration that the refusal to grant the poll was illegal, and an injunction 
restraining the directors from proceeding with the above-mentioned matters 
until submitted to the shareholders. Demurrer. Held, that the bill alleged 
such acts of a fraudulent and improper character as entitled the plaintiff to 
maintain the suit. Demurrer overruled. —MacDougall y. Gardiner, L. R. 20 
Eq. 383. This decision was overruled on appeal. — MacDougall vy. Gardiner, 
1Ch. D. 13. 

See ARBITRATION; Trust, 4. 


Conpition. — See ConTRAct, 6. 
Conriict or Laws. —See Bitts Nores, 3. 
ConsIDERATION. — See Contract, 3, 4. 


Construction. — See APPOINTMENT; CARRIER, 2; CHARTERPARTY; Com- 
pany, 2; Contract; Devise; Fixtures; ILLEGITIMATE CHILDREN; 


InsuRANCE, 1; LeGacy; PARTNERSHIP, 2; SETTLEMENT; STATUTE; 
Way; WILL. 


ConTRACT. 


1. The defendant, a telegraph manufacturing company, agreed to manufac- 
ture a series of submarine cables for the plaintiff, a telegraph company, by a 
contract containing the following terms: The cable to be laid within ten months; 
a payment of £40,000 to be made on the order being given for the cable; certain 
instalments to be paid upon certificates from the plaintiff’s engineer that the 
manufacturer of the cable was making sufficient progress to entitle the defend- 
ant thereto; a final payment to be made on the cables being completely laid 
and certified by the plaintiff’s engineer. B. was named in the contract as the 
plaintiff’s engineer. B., who agreed to act as engineer for the plaintiff for a 
certain commission, subsequently agreed with the defendant to lay the cables 
for it upon receiving certain payments therefor, to be made upon the receipt by 
the defendant of the instalments payable by the plaintiff under its contract. 
The plaintiff paid said £40,000, and subsequently learned of B.’s contract with 
the defendant. Held, that the plaintiff was entitled to a decree for return of 
said £40,000, and the commission paid B.; and that the contract between the 
plaintiff and defendant should be rescinded. — Panama & South Pacific Tele- 
graph Co. v. India Rubber, Gutta Percha, & Telegraph Co., L. R. 10 Ch. 515. 

2. The plaintiff entered into a written contract to erect buildings on the 
defendant’s land. One of the conditions of the contract made the certificate 
of the defendant’s architect a condition precedent to the right to any payment. 
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The plaintiff was paid for all the works for which the architect gave his cer- 
tificate, and he brought an action for the value of certain work for which the 
architect’s certificate had not been obtained. Said contract had been kept by 
the defendant’s architect, and had been by him altered in a material part. The 
plaintiff contended that the contract was therefore void, and that he was en- 
titled to a quantum meruit in respect of said work. Held, that although the 
defendant was responsible for said alteration, the written instrument must be 
looked at to ascertain the terms of the contract, whether the instrument were 
intrinsically binding or not; and that therefore the plaintiff was not entitled 
to recover. — Pattinson v. Luckley, L. R. 10 Ex. 330. 

3. To an action against the defendant as executor on a bond, the executor 
pleaded that the plaintiff had seduced and committed adultery with the testa- 
tor’s wife, and that it had been agreed between the testator and the plaintiff, 
that if the testator should not make public the plaintiff’s conduct, the plaintiff 
would not sue on the bond; and that the testator had not made the adultery 
public. Held, that there was no consideration for said agreement. Demurrer 
allowed. — Brown v. Brine, 1 Ex. D. 5. 

4. The plaintiff contracted to sell the defendant certain iron, deliverable in 
June, 1873. On June 2, and again in the middle of June, the defendant re- 
quested the plaintiff to allow the delivery to stand over; and accordingly 
nothing was done until Aug. 1, when the plaintiff wrote to the defend- 
ant, asking when he would take delivery; the defendant on Aug. 9 asked 
more time, and the plaintiff waited for a reasonable time, and on Oct. 20, 
1874, began this action for breach of contract in refusing to accept or pay for 
the iron. The defendant contended that there was a substituted verbal agree- 
ment not enforceable under the Statute of Frauds. Held, that it appeared 
that there was neither a binding agreement to enlarge the time of delivery, 
nor a substituted contract; and that damages ought to be estimated according 
to the price of iron at a reasonable time after the defendant’s letter of Aug. 9. 
— Hickman v. Haynes, L. R. 10 C. P. 598. 

5. The defendant sold to the plaintiff the exclusive right of using a certain 
patent in Berlin. At the time of the sale the defendant had no such exclusive 
right, nor any patent in Prussia; nor could he acquire such patent, as the 
Prussian government uniformly refused to grant a patent for inventions 
already patented in a foreign country as this had been. All this was known 
to the plaintiff; but he purchased the exclusive right with the intention of 
deceiving the stock-holders in a company being formed to use the patent with 
the belief that the company had such exclusive right; and the plaintiff expected, 
that if the company were formed, and proceeded to use the patent in Berlin, 
the company would make profits even without the exclusive right. The 
plaintiff brought this action to recover the purchase-money paid the defendant 
on the ground of failure of consideration. Held, that as the plaintiff knew 
all the facts in the case, he got what he paid for, and there was no failure of 
consideration; and also, that as the plaintiff had paid his money with the pur- 
pose of defrauding the intended shareholders in said company, it was money 
paid in furtherance of a fraud, and could not be recovered back. — Begbie v. 
Phosphate Sewage Co., L. R. 10 Q. B. 491. 

6. The defendant agreed to purchase the plaintiff's house and business on 
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a certain future day in the event of the latter being proved by the plaintiff’s 
books to be worth 7/. per week. The defendant entered into possession of the 
plaintiff’s premises, and carried on the business, and ultimately sold it. The 
business was not proved by the books to be worth 7/. per week. Held, that the 
defendant, having received a substantial portion of the consideration, could not 
rely upon the non-performance of a condition precedent to excuse him from 
payment of the contract price. — Carter v. Scargill, L. R. 10 Q. B. 564. 

7. The plaintiff railway company applied to the defendant railway company 
for a loan, which the defendant agreed to advance upon receiving running 
powers over the plaintiff’s line. The money was advanced, and an agreement 
entered into, whereby (1) the defendant was to have running powers over the 
plaintiff’s line, subject to such by-laws as the plaintiff should make from time 
to time; (2) the receipts from through traffic to be divided in certain propor- 
tions; (3) the defendant to be at liberty to have their own servants at the 
plaintiff’s stations; (4) a complete system of through booking to be had, 
whether running powers were exercised or not; (5) the defendant, if using its 
running powers, to fix the fares, and if the plaintiff objected, the matter to be 
referred to arbitration; (6) the defendant not to carry local traffic upon the 
plaintiff’s line unless desired so to do, and in such case, to receive fifteen per 
cent of the local fares; (7) the two companies to send by each other all tratlic 
not otherwise consigned to and from stations on the lines of each other, when 
such lines formed the shortest route; (8) any difference under this agreement 
to be settled by arbitration. The plaintiff gave the defeudant three months’ 
notice of the determination of the agreement. Held, that the agreement was 
not determinable. — Lianelly Railway § Dock Co v. London & North-western 
Railway Co., L. R. 7 H. L. 550; s. c. L. R. 8 Ch. 942; 8 Am. Law Rey. 535. 

See Britts AND Notes, 3; CARRIER; Company, 3; LysURANCE; LEASE, 
1,3; Limirations, STATUTE OF, 2; PARTNERSHIP, 2; SETTLEMENT, 5; SPE- 
ciFIC PERFORMANCE; VENDOR AND PURCHASER; WAGERING CONTRACT. 


CopyRIGHT. 


To constitute an infringement under the English Dramatic Copyright Act, 


a material or substantial part of the copyright drama must be pirated. — 
Chatterton vy. Cave, L. R. 10 C. P. 572. 


Costs. 
Five guineas per diem allowed a skilled accountant, and two and one half 
guineas per diem allowed his clerk, for days upon which they were employed on 


work necessary and proper to be used in evidence in support of a claim. — 
Laffitte’s Claim, L. R. 20 Eq. 650. 


DamaGes. — See Contract 4; NEGLIGENCE. 


DECREE. 


In a salvage cause, after decree rendered, a mistake was discovered in the 
value of the vessel and cargo upon which the salvage was estimated. The 
court re-opened the case and altered its decree. — The James Armstrong, L. R. 
4 Ad. & Ec. 380. 
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Deep. 

An acknowledgment of a deed was taken in Pennsylvania before commis- 
sioners, who made an affidavit that it was duly taken, but omitted in the affidavit 
the place where it was taken and the description of the deponent. ‘There was 
a notarial certificate setting forth the place where the affidavit was taken, and 
identifying the parties. Held, that the defect in the affidavit was supplied by 
the notarial certificate. — Re Ann Coldwell, L. R. 10 C. P. 667. 


De.ivery. — See SToppaGE 1N TRANSITU. 
DEMURRAGE. — See CHARTERPARTY. 
DemvurRRER. — See VENDOR AND PURCHASER. 


DEVISE. 

1. A testator directed his trustees to divide the income arising from the 
residue of his estates between all his sons as tenants in common, with benefit of 
survivorship between them in case any or either of them should die without 
leaving lawful issue; and, in case any child who should be entitled to any prin- 
cipal money or income should die leaving lawful issue, the principal money, 
or share from which the interest of such child should be derived, should go to 
and be divided amongst such issue as tenants in common. Two sons died 
childless; two sons died leaving issue; and a fifth survived the other four, and 
died childless. The issue of said two sons claimed the capital sum represent- 
ing said fifth son’s share, against his personal representatives. Held, that the 
issue of said two sons of the testator were entitled to said capital sum. — Cross 
v. Maltby, L. R. 20 Eq. 378. 

2. In February, 1826, the testator devised all his real estate, ‘‘ except 
mortgage and trust estates,’’ and all his personal estate, upon trust for T. and 
F. He also gave to his trustees all hereditaments whereof he was seised as 
mortgagee, upon trust upon payment of the moneys due to convey the same 
to the persons entitled to the equity of redemption; and he directed that the 
moneys received should form part of his personal estate. At the date of the 
will the testator was mortgagee of the Benliffe Estate, under a power-of-sale 
mortgage, whereby he could, on giving the mortgagor six months’ notice, at 
any time sell the estate. In March, 1826, the mortgagor became bankrupt; 
and his assignees agreed to sell the equity to the testator, who paid the pur- 
chase-money and entered into possession. No conveyance of the equity was 
ever made. In October, 1826, the testator died, leaving J. and C. his co-heirs. 
The trustees entered into receipt of the rents of the Benliffe Estate and admin- 
istered them until 1869, when T. claimed one-half of the estate as heir-at-law 
of the testator. Held, that the purchase of the equity of redemption of the 
Benliffe Estate took the estate out of the operation of the will, and that no dry 
legal estate with an implied trust for the testator’s heirs passed to the trustees; 
that there was, therefore, intestacy as to the Benliffe Estate, and T.’s claim 
against the trustees was barred by the Statute of Limitations. — Yardley v. 
Holland, L. R. 20 Eq. 428. 

3. Devise of ‘all that messuage or tenement houses, buildings, farm, and 
lands, called H., situate in the parish of L., containing by estimation eighty 
acres, more or less, now in the occupation of C.,”’ to C. C. was, at the date 
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of the will, occupying a farm called H., containing one hundred and seventy- 
five acres, of which eighty-nine were freehold in the parish of L., sixty-six 
were copyhold in said county, and the remainder were copyhold in another 
county. Held, that the whvle hundred and seventy-five acres passed by 
the devise. 

Devise, under a power in a settlement, of ‘all that messuage or tene- 
ment, barn, and lands thereunto belonging, situate in the parish of B., 
called by the name of Claggetts and Sievelands.’’ ‘The settlement contained 
a schedule describing a piece of land by the above name, and subsequently six 
other pieces of land by different names. At the date of the will, all seven 
pieces of land were in one occupation, and known as ‘* Claggetts, or Claygate 
Farm.”’ Held, that all seven pieces of land passed by the devise. 

Devise of a messuage, farmhouse, lands, and appurtenances, called T., situ- 
ate in the parish of E., and in the occupation of A. At the date of the will, 
the T. farm consisted of two hundred and seventy-nine acres, of which one 
hundred and eighty-three were in the parish of W., and eighty-six in the par- 
ish of E. The farmhouse was in W., but the greater portion of the farm- 
buildings in E. Held, that the whole two hundred and seventy-nine acres 
passed by the devise. — Whitfield vy. Langdale, 1 Ch. D. 61. 

See ILLeGiviMaATE CHILDREN; LeGacy; WILL. 


Director. — See Company, 1, 4. 
DiscLaimer. — See LEAsE, 2. 
Disseistn. — See Limirations, STATUTE OF, 1. 
Divipenp. — See Company, 2. 


DocuMENTS, INSPECTION OF. 

Where the defendants in an action admitted that certain documents were 
in their custody, possession, or power, they were not allowed to refuse inspec- 
tion on the ground that other persons had an interest in them. — Plant v. 
Kendrick, L. R. 10 C. P. 692. 

EAsEMENT. — See ANCIENT LIGHTS. 
EquiITABLE MortGaGeE. — See Priority, 1. 
Equity. — See Bankruptcy, 3; Company, 5; Contract, 1; InsuncTION; 
1; Nuisance, 1; PARTNERSHIP, 2; RECEIVER; SETTLEMENT, 2,3; 
Speciric PerrorRMANCE; Trust, 4; VENDOR AND PURCHASER. 


EvivENcE. 

1. Goods exposed to easy access by the public were stolen from a railway 
company. It was held that the fact that the company’s servants had easier 
access and greater opportunities of stealing the goods than the public did not 
raise the presumption that the goods were stolen by the company’s servants. — 
M’ Queen v. Great Western Railway Co., L. R. 10 Q. B. 569. 

2. The prisoner was indicted for obtaining money from a certain person 
by false pretences; and also for inserting in a newspaper, with intent to de 
fraud, a fraudulent advertisement, which constituted the false pretences 
in question. In the course of the trial, two hundred and eighty-one letters, 
directed to the address given in the advertisement, were offered in evidence. 
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These letters had been stopped by the post-office authorities, and had never 

been in the prisoner’s possession. No proof was offered that the letters were 

written by the persons from whom they purported to come. Held, that the 

letters were admissible in evidence. — The Queen v. Cooper, 1 Q. B. D. 19. 
See Cueck; Deep; PrincipaAL AND AGENT. 


ExEcuTORS AND ADMINISTRATORS. — See SetT-oFF, 2. 
Frees. — See Costs. 


Frxtures. 

The lessee of a public-house borrowed money from M. for the purpose of 
carrying on his business, and as security for repayment executed a deed-poll, 
whereby he acknowledged the deposit of the lease as security for the loan and 
any suns paid “ for insuring the premises, fixtures, and fittings therein against 
damage by fire;’’ and he agreed to execute on demand a legal mortgage of the 
premises. Subsequently the lessee delivered to J. a bill of sale, whereby, in 
consideration of a loan, he assigned to J. all the goods, chattels, property, and 
effects in and about the premises; and J. was given power to enter and sell. 
After this the lessee executed a mortgage to M. of the public-house and all the 
premises demised by the lease, with their appurtenances, together with the 
lease, according to the agreement in said deed-poll. In this mortgage, no men- 
tion was made of fixtures. The fixtures in the house consisted partly of what 
had been there before the date of the deed-poll, and partly of those which had 
been added subsequently. J. entered and took possession of the fittings and fix- 
tures, and M. brought a bill in equity to restrain J. from selling. The Bill 
of Sales Act provides that a bill of sale must be registered, otherwise such bill 
of sale shall, as against assignees of the effects of the person whose goods are 
comprised in such bill of sale under the laws relating to bankruptcy, or under 
any assignment for the benefit of creditors, and as against sheriff’s officers, be 
null and void. Fixtures under the interpretation clause are to be personal 
chattels. Held, that the above provisions of the Bill of Sales Act defining 
fixtures related only to the cases previously mentioned in the act; and that 
said fittings and fixtures passed under the mortgage to M., who was entitled 
to hold them against J. — Meuz v. Jacobs, L. R. 7 H. L. 481. 


Foop. — See NuIsance, 2. 
Fraup. — See Company, 4, 5; Contract, 1, 5. 


Fravups, STATUTE OF. 


The plaintiff contracted verbally with the defendant to sell him twenty- 
two trees, then growing on the plaintiff’s land, for £26, ‘‘ the trees to be got 
away as soon as possible.’? The defendant had entered and cut six trees, and 
had agreed to sell the tops and stumps to a third person, when the plaintiff 
countermanded his sale. The defendant, nevertheless, cut down the remainder 
of the trees, and removed the whole; and the plaintiff brought an action for 
trespass, trover, and injury to his reversion. Held, that the sale was not of an 
interest in land within the fourth section of the Statute of Frauds; and that 
there was a sufficient receipt of said six trees to satisfy the seventeenth section 
of the statute. — Marshall v. Green, 1 C. P. D. 35. 
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FRAUDULENT PREFERENCE. — See BANKRUuptTcy, 1, 2. 
Husspanp AND Wire. — See SETTLEMENT, 2, 5. 


ILLEGITIMATE CHILDREN. 


A testator, who had married the’ day before the date of his will, gave his 
wife power to dispose by will of his property amongst their children; and in 
default of such disposal, the testator gave his property equally between his 
children by his said wife. At the date of the will the testator had two 
illegitimate children by his said wife. Held, that, in default of disposal by 
the wife as aforesaid, the testator’s property was undisposed of by his will. — 
Dorin v. Dorin, L. R. 7 H. L. 568; s. c. 17 Eq. 463; 9 Am. Law Rey. 92. 


INJUNCTION. 


1. An injunction was granted restraining the defendant from entering 
upon, or depositing rubbish upon, the plaintiff’s garden; which acts the de- 
fendant was doing in such a manner as to constitute continuing trespasses, 
under color of an agreement with the occupiers of certain houses which 
abutted on the garden, to the enjoyment and management of which the 
occupiers were entitled. — Allen v. Martin, L. R. 20 Eq. 462. 

2. A. and B., owning distinct properties, brought a bill to restrain a 
nuisance. A. made out a case, but B. did not. It was decreed that so much 
of the bill as related to B. be dismissed with costs, so far as occasioned by his 
joining with A. in the bill; and that an injunction in favor of A. be granted. — 
Umfreville v. Johnson, L. R. 10 Ch. 580. 

See Ancient Liguts; Leasg, 1; Nuisance, 1. 


Inspection OF Documents. — See DocuMENTs, INSPECTION OF. 


INSURANCE. 

1. A vessel was insured from ‘‘ P. to Newcastle-on-Tyne, and for fifteen 
days whilst there after arrival.’’ The vessel arrived at Newcastle-on-Tyne, 
discharged her cargo, was chartered for a new voyage and received part of a 
cargo, and then moved to a different part of the harbor to complete her loading, 
and, while there, was damaged by a storm. The stamp on the policy was suf- 
ficient to cover both a voyage and a time policy. Held (by Ketty, C. B., 
and AmMpHLetTT, B., —CLeaspy, B., dissenting), that the insurance was for a 
specific voyage which ended when the cargo was discharged; and that the 
insurers were not liable. — Gambles v. Ocean Insurance Co., 1 Ex. D. 8. 

2. Declaration to the effect that the defendant was member of a mutual 
insurance association, and caused himself to be insured upon a certain vessel, 
and that the plaintiff subscribed a policy on behalf of the members of the 
association in consideration of the defendant’s agreeing to comply with certain 
rules which were to form part of the policy. By said rules, the manager was 
authorized to assess certain contributions upon the members of the associa- 
tion, and, in case of neglect to pay, to sue the delinquent member. The 
plaintiff was manager, and assessed a contribution on the defendant, which 
the latter refused to pay. Demurrer. Held, that the plaintiff by the terms 
of the policy was not personally liable; and that therefore there was no 
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consideration between the plaintiff and defendant for the defendant's 
promise to pay said contributions. Demurrer sustained. — Evans v. Hooper, 
1Q. B. D. 45. 

3. The plaintiffs effected insurance with the defendant on wool ‘in all or 
any shed or store or station, or in transit to S. by land only, or in any shed 
or store or any wharf in S., until placed on ship.’’ No claim was to be re- 
coverable if the property insured was previously or subsequently insured else- 
where, unless the particulars of such insurance should be notified to the defend- 
ant in writing, and allowed by indorsement on the policy. Subsequently thé 
plaintiffs effected insurance on wool ‘ at and from the River H. to S. per ships 
and steamers, and thence per ships to London, including the risk of craft 
from the time that the wools are first water-borne, and of transshipment or 
landing and reshipment at S.’’? Of this insurance the defendant was not 
notified. It is the practice at S. not to deliver wool which has arrived for 
shipment direct to the ship for which it is intended, but to convey it to stores 
belonging to the stevedores of the ship. Receipts are then given by the 
stevedores, which are regarded as between ship and shipper as equivalent to the 
mate’s receipts; and, in exchange for them, bills of lading are given on demand, 
whether the wool is in store or on board ship. The plaintiffs forwarded 
wool from said river to S., and there made a contract of affreightment for its 
conveyance to London in a certain vessel, and then caused it to be carried to 
the stores belonging to the stevedores of said vessel, who gave receipts accord- 
ing to the above-mentioned practice. While in the stevedore’s store, the wool 
was burned. Held, that the plaintiffs could not have recovered for said loss 
from the underwriters of the second policy; and that, as subsequent insurance 
to be within the clause in the first policy requiring notification thereof must 
be insurance as to a portion of the risks covered by the policy sued on, the 
plaintiffs were entitled to recover on the first policy. — Australian Agricultural 
Co. v. Saunders, L. R. 10 C. P. (Ex. Ch.) 668. 

See CarriER, 1; SetT-oFrF, 3. 


JUDGMENT. — See MorTGAGE. 


JURISDICTION. 

The claim of a right which is not within the jurisdiction of a court to try 
cannot oust the jurisdiction of such court, if such right cannot exist in law. — 
Hargreaves v. Diddams, L. R. 10 Q. B. 582. See Watkins v. Mayor, L. R. 
10 C. P. 662. 

See Action; Bris AND Notes, 1. 


LANDLORD AND TENANT. 

The plaintiff, who was standing in a street upon an iron grating serving 
the double purpose of a coal-shoot and access of light to a kitchen, was injured 
by the grating giving way. A tenant was in possession of the premises under 
an agreement by which he covenanted to repair and keep the premises in ten- 
antable repair and condition. The jury found that the grating was in an 
unsafe condition when the premises were let. There was no evidence that the 
lessor had any knowledge of the unsafe condition of the grating when the 
house was let; and the jury found that the lessor was not to blame for not 
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knowing it. Held, that the lessor was not liable for the plaintiff’s injury. — 
Gwinnell v. Eamer, L. R. 10 C. P. 658. 
See Lease, 2; Speciric PERFORMANCE, 3; WASTE. 


LEASE. 

1. H. agreed to lease to the plaintiff certain premises, the lease to be in 
the form annexed to the agreement; and it was provided in the agreement 
that nothing therein should be construed as giving to the plaintiff a right to 
any easement which did not belong to the premises to be demised as they then 
existed, nor to any right of light and air derived from over the houses oppo- 
site. Subsequently H. granted to the plaintiff a lease of said premises, 
together with the house erected thereon, ‘and all cellars, lights, easements, 
Ways, watercourses, privileges, advantages, and appurtenances to the said 
premises belonging,’’ being in the form.annexed to the agreement. H. subse- 
quently leased to the defendants said houses opposite the premises leased the 
plaintiff; and the defendants pulled the houses down, and began the erection of 
a new building which was intended to be of a much greater height than the 
houses. Held, that the lease was controlled by the above provision in said 
agreement, and that the plaintiff was not entitled to restrain the erection of 
said building by the defendants. — Salaman v. Glover, L. R. 20 Eq. 444. 

2. The lessee of a building agreed to underlet a portion of the building to 
the plaintiff at a much less rent than the lessee was obliged to pay under his 
lease. The provisions in the agreement were substantially different from those 
in the lease. The lessee went into bankruptcy; and the trustee, in pursuance 
of the Bankruptey Act, disclaimed all interest in the lease. By the act, if a 
lease was disclaimed, it was to be deemed to have been surrendered. The 
original lessor brought ejectment against the plaintiff, who then filed this bill, 
praying that the original lessor might be ordered to execute a lease in accord- 
ance with the lessee’s agreement with the plaintiff, and for an injunction 
restraining said action. The plaintiff contended that said disclaimer merged 
the term granted by the defendant in his reversion, subject, nevertheless, to 
said agreement. Bill dismissed. — Taylor v. Gillott, L. R. 20 Eq. 682. 

8. An agreement for a lease of mines and minerals provided that the lease 
should contain all usual and customary mining clauses. Held, that the lessor 
was not entitled to have inserted in the lease a proviso for re-entry on non- 
payment of rents or royalties, or if and whenever there should be any breach 
by the lessee of any of the covenants and agreements contained in the lease. — 
Hodgkinson vy. Crowe, L. R. 10 Ch. 622. 

See LANDLORD AND TENANT; SPECIFIC PERFORMANCE, 3. 


LEGACY. 

1. The testator gave the residue of his property upon trust to distribute the 
same ‘‘ to my relatives, share and share alike, as the law directs.”” Held, that 
the residue must be distributed according to the Statute of Distributions; that 
is, per stirpes, and not per capita. — Fielden v. Ashworth, L. R. 20 Eq. 410. 

2. The testator bequeathed £10,000, with interest on the same at four per 
cent from his death, to trustees, upon trust to pay the income to certain persons 
during the life of A., remainder over. The testator’s estate was not sufficient to 
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pay his legacies, and the realization of his estate occupied several years. The 
court directed that all sums applicable to said legacy and received by the trus- 
tees should be divisible rateably between capital and income, so that the trustees 
should pay to the tenants for life four per cent upon every sum invested to 
answer the legacy. —In re Tinkler’s Estate, L. R. 20 Eq. 456. 

3. A testatrix bequeathed her property ‘“‘ unto and equally between my 
father and mother, and all my brothers and sisters, share and share alike: 
nevertheless, I direct that the shares of my said brothers respectively shall 
not vest in them respectively until they shall respectively attain the age of 
twenty-one years; and the shares of my said sisters shall not vest in them 
respectively until they shall respectively attain that age or marry.’’ There 
were five brothers and sisters living at the death of the testatrix, one of whom, 
a sister, attained twenty-one in the lifetime of the testatrix. After the death 
of the testatrix, her mother gave birth to another son, and subsequently one of 
the sons attained twenty-one. Held, that the brothers and sisters formed a 
single class, to which there could be no addition upon one of the class attaining 
twenty-one; and that, therefore, the brother born after the death of the testatrix 
took no share in the legacy. —Jn re Gardiner’s Estate. Garratt vy. Weeks, 
L. R. 20 Eq. 647. 

See Devise; ILLEGITIMATE CHILDREN; WILL. 


Letters. — See EvipEence, 2; Limitations, STATUTE OF, 2. 


LIBEL. 

Libel for the publication of the following words: ‘‘ W. Science and Art 
Institute. The public are informed that M.’s connection with the institute 
has ceased, and that he is not authorized to receive subscriptions on its be- 
half;*’ signed by the defendants as officers of said institute; innuendo that 
the plaintiff falsely assumed and pretended to be authorized to receive sub- 
scriptions. The plaintiff had been a master in said institute, had been dis- 
charged, and had started a school called the W. Government School of Art, 
after which the above words were published. The plaintiff never had solicited 
subscriptions for said institute. Held, that there was no evidence of the innu- 
endo, and that the words were not libellous. — Mulligan v. Cole, L. R. 10 
Q. B. 549. 

License. — See STaTuTE. 
Lien. — See CHARTERPARTY. 
Ligut anp Arr.— See Ancient Licuts. 
Lire-Estate. — See Limitations, STATUTE OF, 1. 


LimITaATions, STATUTE OF. 

1. Lands were settled in trust for A. for life, remainder in trust for B. for 
life, remainder in trust for B.’s wife for life, remainder in trust for the sons of B. 
and his wife successively in tail male, remainder in trust for B. in tail general, 
remainder over. By indenture, made without the consent of A., and reciting 
contrary to the fact that B. was seised in fee-simple of said lands, B. and his 
wife conveyed said lands to S. in fee-simple. ‘S. entered into possession in 
1835. A. died in 1848, B. in 1859 without issue, and his wife in 1873. Held, 
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that S. had been in possession by virtue of the life-estates of B. and his wife, 
and not as possessor of a base fee, and that he had not acquired a title by 
alverse possession under the 23d section of the Statute of Limitations. — 
Mills vy. Capel, L. R. 20 Eq. 692. 

2. After a note was barred by the Statute of Limitations, the maker wrote to 
the payee as follows: ‘* The old account between us, which has been standing 
over so long, has not escaped our memory; and as soon as we can get our affairs 
arranged, we will see youare paid. Perhaps, in the mean time, you will let your 
clerk send me an account of how it stands.’? Held (by CLeAsBy, PoLtock, and 
AMPHLETT, BB., and Grove and DenmAN, JJ., — CoLerinGe, C. J., dissent- 
ing), that the letter took the note out of the Statute of Limitations. — Chasemore 
v. Turner, L. R. 10 Q. B. (Ex. Ch.) 500. 


See Devise, 2; Set-orr, 2. 
MarriaGE SETTLEMENT. — See SETTLEMENT. 
MissornpEeR. — See Inguncrion, 2. 
Mistake. — See SETTLEMENT, 3. 


MOoRTGAGE. 


A mortgagor covenanted to repay further advances. Further advances were 
made. Held, that the further advances constituted a debt contracted at the 
date of the mortgage, so far as to prevent the creditor from presenting a 
petition in bankruptcy against the mortgagee under an act passed after the 
date of the mortgage, but before the date of a judgment obtained against the 
mortgagor for the amount of his debt.— Ex parte Rashleigh. In re Dalzell, 
L. R. 20 Eq. 782. 

See Bankruptcy, 1; Devise, 2; Fixtures; Prioriry, 1; Trust, 4. 


Morion. — See SpectFic PERFORMANCE, 4. 


NEGLIGENCE. 


The plaintiff’s cattle were being driven along a road which crossed a rail- 
way; and while the cattle were crossing the railway, the servants of the railway 
company negligently let some trucks run down the railway, and frightened the 
cattle. Several of the cattle escaped, and ran along said road about a quarter 
of a mile, and then got into an orchard, and through a defective fence on to 
the railway, where they were discovered dead about four hours after their _ 
escape, having been run over by a train. Held, that the railway company was 
liable for the value of the cattle which were killed. — Sneesby v. Lancashire 
and Yorkshire Railway Co., 1 Q. B. D. 42; s. c. L. R. 9 Q. B. 263; 9 Am. Law 
Rev. 95. 


NEGOTIABLE INSTRUMENT. 

Scrip was issued in England by an agent of Russia, by which the holder 
was to be entitled, after payment of certain instalments, to bonds of the 
Russian government to the full amount of said instalments. By the usage 
of bankers and of the stock exchange, this scrip was bought and sold before 
the bonds were issued, and was passed by delivery as a negotiable instrument. 
Held, that a good title to the scrip passed by delivery to a bona fide holder 
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for value. — Goodwin v. Robarts, L. R. 10 Ex. (Ex. Ch.) 338; s. c. L. R. 10 
Ex. 76; 10 Am. Law Rev. 120. 


CERTIFICATE. — See DEED. 


NUISANCE. 


1. The owner of houses sublet to weekly tenants cannot maintain a suit to 
restrain the noise, steam, and smoke of machinery causing a temporary nui- 
sance. It seems that the weekly tenants could maintain the suit. — Jones v. 
Chappell, L. R. 20 Eq. 539. 

2. It is a nuisance at common law to expose for sale for human food cheese 
which is unfit for human food. — Shillito v. Thompson, 1 Q. B. D. 12. 

Parisu. — See CHuRCHYARD. 
Parties. — See InsuncTIon, 2. 


PARTNERSHIP. 


1. By decree in a suit for dissolution of partnership, the business was 
ordered to be sold as a going concern. By order of the court, an offer of the 
plaintiff, one of the former partners, to buy the business for £3,000 pounds, 
was accepted; and he was ordered to pay interest upon the purchase-money 
until paid, and he was to be entitled to possession of the partnership property. 
The plaintiff entered into possession, but subsequently filed a petition in liqui- 
dation. The trustee sold the business for £3,500. Held, that the partnership 
business and effects were in the order and disposition of the plaintiff, with 
consent of the true owner, at the time of the bankruptcy; and that conse- 
quently the £3,500 belonged to the plaintiff’s estate, the partnership being 
entitled to prove for the unpaid £3,000. — Graham v. McCulloch, L. R. 20 Eq. 
397. 
2. Four partners entered into an agreement, wherein, after reciting that 
they each had considerable sums of money employed in the business, which it 
might be detrimental for the others to repay immediately upon the retirement 
or decease of either of them, they agreed, that upon the decease of a partner, 
the clear balance as ascertained by the last stock-taking, due to such partner, 
should be repaid out of the business by certain annual instalments, unless tho 
surviving partners should wish to pay such balance at an earlier period, which 
they might do; and they agreed that the last stock-taking should be conclusive 
as to the share of the deceased partner, and should be the sum to be paid his 
executors. Held, that the agreement was merely an arrangement for ascer- 
taining and paying the pre-existing joint and several liability of the surviving 
partners to the estate of a deceased partner, and not an agreement substituting a 
new liability of the surviving partners, which should be joint only; and further, 
that if a new liability was treated, this liability was in equity several and not 
joint only. — Beresford v. Browning, L. R. 20 Eq. 564. This decision was 
affirmed on appeal. — Beresford v. Browning, 1 Ch. D. 30. 

See APPROPRIATION OF PAYMENTS. 


PATENT. 


A patent for a combination of several parts is not necessarily infringed by 
using a combination of a portion only of those parts. — See Clark v. Adie, 
L. R. 10 Ch. 667. 
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Possession, Repuction To. — See SETTLEMENT, 5. 
Power. — See ApporintMENT; WILL. 
Practice. — See Costs; Speciric PERFORMANCE, 4. 
PRESENTMENT. — See CHECK. 
Presumption. — See EvipEnce, 1. 


PRINCIPAL AND AGENT. 

M., the plaintiff’s traveller, who had often received orders and payments 
for the same from the defendant, drew a bill payable to ‘‘ my order,” with 
the drawer’s name left in blank, which the defendant accepted, and gave to M. 
by way of payment of the defendant’s account with the plaintiffs. The de- 
fendant had previously accepted a bill drawn by M., with the drawer’s name 
left blank, and the plaintiffs had accepted it in payment of a debt, but it did not 
appear whether such bill was drawn payable to “‘ my order,” or to ‘‘ our order.” 
Held, that there was no evidence that M. had authority to receive in payment 
of the defendant’s debt a bill payable to ‘* my order.’’ — Hogarth v. Wherley, 
L. R. 10 C. P. 630. 

See Company, 4; VENDOR AND PURCHASER. 


PRIORITY. 

1. P., who was seised of an estate in trust for himself and H., as tenants 
in common, for several years received the whole of the rents, without account- 
ing for any part of them to H. By his will, P. devised his freehold estate to 
his wife upon trust to raise an annuity for herself, and subject thereto to her 
two children R. and C. In 1872 R. and C. deposited the title-deeds of the 
estate with the plaintiffs, who were ignorant of H.’s interest, as security for a 
loan. In 1874 H. obtained a decree that the estate of P. was liable to account 
to H. for one moiety of the rents P. had received, and that H. was entitled to 
a charge upon the other moiety of the estate in respect of the amounts due H. 
The plaintiffs then instituted this suit for a declaration, that their security had 
priority over H.’s charge. Demurrer. Held, that the plaintiffs had a prior 
charge. — British Mutual Investment Co. v. Smart, L. R. 10 Ch. 567. 

2. Residuary legatees were entitled to a testator’s estate subject to an 
annuity, and a fund was retained in court to provide for the annuity. The 
legatees assigned their interest in said fund, and subsequently creditors estab- 
lished claims against the testator’s estate. Held, that the creditors were en- 
titled to payment from said fund in priority to the assignees of the same. — 
Hooper vy. Smart, 1 Ch. D. 90. 


Proviso. — See LEASE, 3. 
Quantum Meruit. — See Contract, 2. 
Raitway. — See Contract, 7; Evipence, 1; NeGuicence; Trust, 4. 


RECEIVER. 

A suit was brought to rescind a contract for the purchase of a coal-mine 
from the defendants, who held it under a lease by which they were obliged to 
keep the mine in operation. The plaintiffs were in occupation of the coal- 
mine, and in their bill they prayed the appointment of a receiver and manager 
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of the mine. Receiver and manager appointed. — Gibbs vy. David, L. R. 20 
Eq. 373. 


RECTIFICATION OF INSTRUMENTS. — See SETTLEMENT, 5. 
RE-FORMATION OF INSTRUMENTS. — See SETTLEMENT, 5. 
Rent-CHARGE. — See ACTION. 

Rescission oF Contract. — See Contract, 1. 
Resipuary LEGATEE. — See Priority, 2. 


Sate. — See Contract, 4; Fraups, STATUTE OF; SPECIFIC PERFORMANCE, 
1, 2; SroppaGe 1x TRANsITU; VENDOR AND PURCHASER. 


SaLvaGE. — See DECREE. 
Scriv. — See NEGOTIABLE INSTRUMENT. 


Security. — See APPROPRIATION OF PAYMENTS; BANKRUPTCY, 1. 


Set-oFrF. 

1. Two trustees gave £4,000 to P. for investment in a mortgage. P. only 
invested £3,050 in the mortgage; but he represented he had so invested the 
whole of the fund. Subsequently £2,200, part of the sum invested in the mort- 
gage, was paid off, and the money retained with the consent of the trustees 
for reinvestment; but it never was reinvested, and P. died insolvent. One of 
the trustees was indebted to P. Held, that the debt due to the trustees from 
P. could not be set off against the debt due from the trustee to P. — Middleton 
y. Pollock, L. R. 20 Eq. 515. 

2. An administrator was held entitled to set off the whole of a debt due to 
the estate against a legacy to the debtor, although part of the debt was barred 
by the Statute of Limitations. —Jn re Cordwell’s Estate. White v. Cordwell, 
L. R. 20 Eq. 644. 

3. A policy-holder in a life-insurance company borrowed money of the 
company on his policy. The company was wound up, and the value of said 
policy was estimated. The insured died, and the company offered to prove the 
whole of their loan against his estate. The trustee of his estate claimed a set- 
off of said estimated value of the policy. Held, that there had been no such 
mutual dealings between the insured and the company as to constitute a case 
for set-off. — Ex parte Price. In re Lankester, L. R. 10 Ch. 648. 

4. The holder of a bill of exchange received a dividend from the drawer’s 
estate in bankruptcy, and subsequently sued the acceptor for the whole 
amount of the bill. The acceptor pleaded an equitable plea, that the holder 
was suing as trustee for the drawer to the amount of said dividend; and he 
claimed to set off a debt due from the drawer to the amount of said dividend. 
Held, that the defendant was in equity entitled to set off his debt. — Thornton 
v. Maynard, L. R. 10 C. P. 695. 


SETTLEMENT. 

1. D. agreed to execute a settlement of any property of the value of £100 
er upwards to which he should become entitled at any one time and from one 
source. At this time D. was receiving half-pay as a lieutenant in her 
Majesty’s navy. Subsequently, in accordance with the »rovisions of a statute, 
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D. commuted his half-pay for the sum of £2,175. Held, that the commuta- 
tion-money was not bound by the setlement. — Churchill vy. Denny, L. R. 20 
Eq. 534. 

2. A carpenter earning 12s. a week had a wife and six young children to 
support. The court settled upon the wife and children the whole of a fund 
to which the wife became entitled, without deducting the amount of a debt 
owed by the husband. — In re Cordwell’s Estate. White v. Cordwell, L. R. 20 
Eq. 644. 

3. A father induced his son to join with him in a new settlement of estates 
by representing that he had a power to charge the estates to the extent of 
£5,000, which power was to be released by the new settlement. The father 
was mistaken in thinking he had said power. Held, that the new settlement 
must be set aside, although the mistake was innocently made. — Fane v. Fane, 
L. R. 20 Eq. 698. : 

4. Certain property was settled in trust for E. for life, remainder, after her 
death leaving a child or children, to all and every the child or children 
of E., and the issue of such of said children as might be then dead, such issue 
to take their parent’s share equally between them; the shares of sons to be 
paid to them on their attaining twenty-one, and of daughters on their attaining 
twenty-one or marriage. E. had six children, five of whom survived her and 
attained twenty-one; the sixth attained twenty-one, but died childless in E.’s 
lifetime. Held, that said sixth child took a vested interest, as the contingency 
upon which the gift to the class was to take place was not to be imported into 
the constitution of the class who were to take under the settlement. — In re 
Orlebar’s Settlement Trusts, L. R. 20 Eq. 711. 

5. A man who was about to marry a woman owning considerable personal 
property insisted that any settlement of the property should provide, that in 
case he survived the woman and there should be no child of the marriage, the 
fund should be at his absolute disposal. An agreement was signed by both 
said parties immediately before the marriage, providing that they should join 
after the marriage in transferring said property to trustees upon trust for 
the husband and wife during their lives; ‘‘ the trusts of the capital being for 
and amongst the children according to the appointment of said husband and 
wife, or the survivor of them, and in default of appointment, to the children 
equally; and in the event of there being no children, and of the husband be- 
ing the survivor, the trust-property to be at his absolute disposal.”’ A settle- 
ment was subsequently executed; but it contained no provision for the event 
of there being no child and the husband dying before the wife. The prop- 
erty was transferred to trustees, and the husband received the income for sev- 
eral years, and died with part of the income in arrear. There was one child 
of the marriage, who died an infant in the lifetime of both parents. The rep- 
resentative of the husband claimed the arrears of income, and the whole of 
the property subject to the wife’s life-estate. Held, that the settlement was 
not in accordance with the agreement, and must be rectified; and that the wife 
was entitled to the arrears of income and to the whole of the property. The 
transfer to the trustees after the marriage was not a reduction to possession by 
the husband. — Cogan v. Duffield, L. R. 20 Eq. 789. 

6. By a marriage settlement, a fund was settled upon the following trusts: To 
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pay the income to the husband during his life, and after his death to the wife 
for life; and after the death of the survivor, then, in case they should leave 
issue, Who being daughters should marry or attain twenty-one, or being sons 
should attain twenty-one, to pay the principal equally amongst such issue as 
they should respectively attain twenty-one or marry; and in the mean time, 
until such issue should attain twenty-one or marry, to apply the income to the 
support of said issue: provided, that if any such issue as aforesaid should 
happen to die before they should respectively become entitled to their portions 
under the settlement, leaving issue of their respective bodies them surviving, 
"then such last-mentioned issue should take their father’s or mother’s share or 
shares equally between them, the same to be paid over, and the interest in the 
mean time applied, at the time and in the manner limited relative to the 
original trust-moneys and the immediate issue of the marriage. But in case 
the husband and wife should die without leaving issue, or their issue should all 
die before they became entitled to receive their respective portions, and without 
leaving issue, then over. There were four children of the marriage, of whom 
two died in infancy in the lifetime of both parents. The third child survived 
his mother, attained twenty-one, and died a bachelor and intestate in the life- 
time of his father. The fourth child attained twenty-one, and survived both 
parents. The question was, whether the whole fund belonged to the surviving 
child, or whether the third child acquired an indefeasibly vested interest in 
one moiety. Held, that the fourth child took the whole fund. —Jeyes v. 
Savage, L. R. 10 Ch. 555. 


SHAREHOLDER. — See Company; Trust, 4. 
Suip.— See Carrier, 1; CHARTERPARTY; DecREE; INSURANCE. 
SLANDER. — See LIBEL. 


So.icrTor. 


The relation of trustee and cestui que trust does not ordinarily exist between 
solicitor and client, although the solicitor may have received moneys from or 
for the client. — Watson v. Woodman, L. R. 20 Eq. 720. 


Speciric PERFORMANCE. 


1. An agreement was made for the sale of an estate, the vendor reserving 
“the necessary land for making a railway through the estate to Prince Town.”’ 
Held, that the reservation was void for uncertainty, and that the agreement 
could not be specifically enforced. — Pearce v. Watts, L. R. 20 Eq. 492. 

2. The defendant agreed to assign his lease of certain premises and to sell 
certain fixtures to the plaintiff at a valuation to be fixed by L. In a suit for 
specific performance, a motion was made that the defendant be ordered to per- 
mit L. to enter the premises for the purpose of inspecting said fixtures and 
making an inventory of the same. Order granted. — Smith v. Peters, L. R. 
20 Eq. 511. 

3. An agreement between the owner of a public-house and the assignee of 
a lease of the same in possession stipulated that a new lease of the premises, 
to begin on the expiration of the old lease, should be granted by the owner 
and accepted by said assignee, the rent to be £100 yearly, and the lessee to 
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pay a bonus of £600 upon a day which was fixed for completion of the lease; 
and it was further agreed, that if from any cause the lease should not be com- 
pleted on said day, nor said bonus paid, the lessee should pay interest at five 
per cent from said day until completion. A lease was prepared and sent to 
the lessee, who never returned it nor paid the bonus, nor was a new lease exe- 
cuted; but he remained in possession for fourteen years after the expiration 
of the old lease, paying rent at £100 per annum, which was the same in 
amount as the rent which was payable under the old lease. The lessor died, 
and her representatives brought a bill for performance of the agreement, and 
payment of said bonus, with interest thereon at five per cent from the day 
fixed in the agreement for completion of the lease. Held, that the lessee was 
in possession under the agreement, and not under the old lease, and that there 
had been no waiver of the agreement. Decree according to the prayer of the 
bill. — Shepheard v. Walker, L. R. 20 Eq. 659. 

4. Ina redemption suit against a mortgagee in possession of business 
premises, a compromise was entered into between the plaintiff and defendant, 
whereby the plaintiff (the mortgagor) was to pay the defendant £4,500 upon a 
certain day, and the defendant was to pay all sums owed by him, and receive 
all moneys owed to him, growing out of the occupation of the mortgaged prem- 
ises. The business was to be carried on by the defendant until the plaintiff 
paid said sum; and all the expenses of the business incurred after the date of 
this agreement were to be allowed to the defendant, he accounting for the pro- 
ceeds of all sales. The plaintiff further agreed to stay proceedings, and the 
defendant to pay his own costs. The plaintiff failed to pay said sum by the 
appointed day, and the defendant moved for a decree of specific performance 
of said contract. Held, that the agreement could not be enforced by motion, 
but only by a bill for specific performance. — Pryer v. Gribble, L. R. 10 Ch. 534. 

See VENDOR AND PURCHASER. 


STATUTE. 

The defendant’s house, called a ‘‘café,’? was found open, and seventeen 
females and twenty gentlemen were there, and were supplied with and paid 
for cigars, coffee, and ginger-beer, which they consumed. Held, that the 
house fell within a statute requiring a license for ‘‘ houses kept open for public 
refreshment, resort, and entertainment.’’ — Muir v. Keay, L. R. 10 Q. B. 594. 

See Fixtures; Lease, 2; MortGaGe; Way. 


SraTUTE oF Fraups. — See Contract, 4; Fraups, STATUTE OF; VEN- 
DOR AND PURCHASER. 


Sratute or Liurrations. — See Limitations, Statute oF; Set-orF, 2. 


StoprpaGE IN TRANSITU. 


A. shipped cotton from Charleston for Liverpool under the following arrange- 
ment: A. sent to B., his agent at Liverpool, bills of lading of the cotton, un- 
der which the cotton was to be delivered at Liverpool to ‘* order or its assigns, 
he or they paying freight immediately on the landing of the goods.’ The 
cotton was consigned to B.; and in the invoice it was described as ‘+ consigned 
to order for account and risk of C.” Bills of exchange were also sent to B., 
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who, on the arrival of the cotton at Liverpool, sent them to C. at Luddenden 
Foot for acceptance; and, upon their return accepted, B. sent the bill of lading 
of the cotton to C. C. then indorsed the bill of lading to a railway company, 
who paid charges, and sent the cotton to C. at Luddenden Foot. + Said cotton 
was accordingly delivered to the railway company. C. became insolvent. 
Held, that, upon delivery of the cotton to the railway company, A.’s right of 
stoppage in transitu ceased. — Ex parte Gibbes. In re Whitworth, 1 Ch. D. 101. 


SurrenpeEr. — See Lease, 2. 

Tait, Tenant 1n. — See Limitations, STATUTE OF, 1. 
TENANT FoR Lire. — See Lecacy, 2. 
TENANT IN Taix. — See Limitations, STATUTE OF, 1. 
Trespass. — See InsuNCTION, 1. 


Trust. 


1. Lands were conveyed to certain persons upon a secret trust for the use 
ofa parish. The rents of the lands were used for nearly three hundred years 
for charitable purposes. Held, that the lands were held subject to a charitable 
trust. — Attorney-General vy. Webster, L. R. 20 Eq. 483. 

2. Trustees held a fund in trust for A. in default of appointment by B. 
B. died, and the solicitors wrote to the trustees, stating that in their belief there 
was not the slightest ground for supposing that any appointment had been 
made. The trustees paid the fund into court. Held, that the trustees would 
have been justified in paying over the fund to A., even though an appointment 
had been subsequently discovered. — Jn re Cull’s Trusts, L. R. 20 Eq. 561. 

3. A bankrupt trustee who has trust-money to receive or deal with, so that 
he can misappropriate it, should be removed from his trusteeship. — Jn re 
Barker’s Trusts, 1 Ch. D. 43. 

4. H. held as trustee for the defendants, directors of a railway company, cer- 
tain certificates of stock in said company, and was registered proprietor thereof. 
Such stock was issued to registered proprietors, and it was never noticed on 
the face of the certificates that the proprietor was a trustee. H. obtained ad- 
vances from R. on deposit of the certificates as security, with a written agree- 
ment to execute a valid mortgage and transfer of the stock when requested. 
R. died without being registered as proprietor of the stock. The defendants 
discovered the fraud, and gave R.’s widow and executrix notice that H. had 
been trustee for them. The executrix thereupon obtained from H. a transfer 
of the certificates to herself; and she subsequently applied for a mandamus, 
commanding the defendants to register her as the proprietor of said stock. 
Held, that the defendants were entitled to the stock. — Shropshire Union Rail- 
ways and Canal Co. v. The Queen, L. R. 7 H. L. 496; s. c. L. R. 8 Q. B. 
(Ex. Ch.) 421; L. R. 3 Q. B. 704; 8 Am. Law Rev. 303. 


See Devise, 2; Priority, 1; Set-orr, 1, 4; Soxicrror. 
Vires. — See Company, 5. 


VENDOR AND PURCHASER. 
In a bill for specific performance of an agreement to sell certain real estate, 
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the plaintiff alleged, among other things, that the agreement was “signed on 
behalf of the company [the defendant] by B., the secretary, who was their 
authorized agent;’’ and also that the term ‘‘ vendors,”’ used in said agree- 
ment, ‘‘ is intended to refer to the company, who were, in fact, the vendors 
of said premises.’’ Demurrer. Held, that by the demurrer it was admitted 
that the vendors referred to in said agreement were said company, and that 
the agreement must be read as if the name of the company were inserted 
therein, and that therefore the vendors were sufficiently described in said agree- 
ment to satisfy the Statute of Frauds; also that it sufficiently appeared that B. 
was the company’s agent for the purpose of signing said agreement. 

It seems that a contract for the sale of real estate signed by an auctioneer 
on behalf of an unnamed owner is a valid contract under the Statute of Frauds. 
— Beer v. London & Paris Hotel Co., L. R. 20 Eq. 412. 

See Fraups, STATUTE OF; SPECIFIC PERFORMANCE, 1, 2; STOPPAGE IN 

TRANSITU. 
See Action. 
Vestep InTEREST. — See SETTLEMENT, 4, 6. 


Vis Masor. — See Carrier, 1. 


ConrTRACT. 


To a declaration on a check the defendant pleaded that the check was re- 
ceived by the plaintiff for moneys alleged to be due upon a wagering contract, 
whereby the plaintiff was to furnish certain money which the defendant was to 
use in bets upon the result of certain horse-races; and in case of success the 
defendant was to pay the plaintiff a certain proportion of the money won, 
which money was that for which the check was given. Held, that the plaintiff 
was entitled to recover, as he was not claiming under a contract by way of 
wagering. — Beeston vy. Beeston, 1 Ex. D. 13. 


WASTE. 


The erection of buildings upon leased land by the lessee is not waste. — 
Jones v. Chappell, L. R. 20 Eq. 539. 


Way. 


A person who allowed trees and underwood on his land to grow across a 
way was held not to wilfully obstruct the way. — Walker v. Horner, 1 Q. B. D. 4. 


WILL. 


1. Under the direction in a will to pay testamentary expenses and debts, it 
was held that the costs of an administration suit were included. — Harloe v. 
Harloe, L. R. 20 Eq. 471. 

2. A married woman having separate estate, and having under her marriage 
settlement a power of appointment in the event of her dying in the lifetime 
of her husband, made a will with the assent of her husband, whom she survived, 
which disposed of all her property which she then had or thereafter should 
have. The husband left his wife all his property. After her husband’s death, 
the wife expressed her adherence to the will, but did not re-execute it. Held, 
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that the wife’s will passed only her separate estate, and did not execute the 
power of appointment, nor pass property acquired from the husband. — Willock 
y. Noble, L. R. 7 H. L. 580; 8. c. L. R. 8 Ch. 778; L. R. 2 P. & D. 276; 8 Am. 
Law Rev. 545. 

See APPOINTMENT; Devise; ILLEGITIMATE CHILDREN; LEGACY. 


Worps. 
‘¢ Entertainment.’? — See STATUTE. 
‘¢ Survivorship.’? — See Devise, 1. 
*¢ Usual and customary Mining Clauses.’? —See Lease, 3. 
“ Wilfully obstruct.”” —See Way. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 49 Alabama; 41 Connecticut; 52 Georgia; 
49 Indiana; 39 Iowa; 13 Kansas; 41 Maryland; 112 and 117 Massachusetts; 
30 Michigan; 54 New Hampshire; 59 New York; 41 and 42 Texas; 47 Ver- 
mont; 8 Vroom (New Jersey Law); and 36 Wisconsin. } 


ABATEMENT. 

By the Bankrupt Act, an assignee is entitled to twenty days’ notice before 
action brought against him for any thing done as such assignee. Held, that 
the want of due notice was pleadable only in abatement. — Rowe v. Page, 54 
N. H. 190. 

ACKNOWLEDGMENT. — See Dower. 


ACTION. 

1. Defendant by fraud induced plaintiff to enter into partnership with him, 
and to advance to him money as part of the capital of the partnership, in- 
tending to convert such money to his own use. Held, that plaintiff could 
maintain an action at law against defendant to recover back the money. — Hale 
vy. Wilson, 112 Mass. 444. 

2. The owner of a dwelling-house, who lets it as such, knowing and not 
disclosing that it is so infected with small-pox as to endanger the health of the 
occupants, whereby the tenant, being ignorant of its condition, and without 
contributory negligence on his part, is attacked by the disease, is liable to an 
action. — Minor v. Sharon, 112 Mass. 477. 

3. Defendants negligently suffered gas to escape into plaintiff’s house. 
Held, that plaintiff could maintain no action for injury caused thereby, if the 
immediate cause of the injury was the explosion of the gas by the negligence 
of his tenant in possession of the house. — Bartlett vy. Boston Gaslight Co., 117 
Mass. 533. 

4. An apprentice, while riding in a car of a horse-railway, for hire paid by 
himself in the absence of his master, was injured by the carriers’ negligence. 
Held, that his master might maintain an action of tort against the carriers for 
their negligence per quod servitium amisit. — Ames v. Union Ry. Co., 117 Mass. 
541. 

5. The owner of land gave his check to a tax-collector in payment of taxes 
due on the land, and took from the collector a receipt in full; and afterwards 
sold the land, showing the receipt to the purchaser as evidence that the taxes 
were paid. The check was dishonored, and the taxes were levied on the land 
in the hands of the purchaser. Held, that the purchaser could maintain no 
action against the collector for giving the receipt. — Kahl v. Love, 8 Vroom, 5. 
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And see Stiles v. Hitchcock, 47 Vt. 419, that a tax-collector is not bound to 
give a receipt. 

See CARRIER, 1; ConFiict or Laws, 1, 2; Inn-KEEPER; LICENSE; 
MasTER AND SERVANT, 1; MunicrpaL CorporaTION, 2; PARTIES; SALE, 3; 
SLANDER, 1, 2; THREATS, 2; Trespass; Trover; Way, 2. 


ADMINISTRATION. — See Executor. 
ApMIssion. — See EvipENcE, 3. 
AFFIDAVIT. — See GRAND JuRY. 


AGENT. 


1. A stockholder if a corporation is chargeable with notice of any vote 
taken at a meeting at which his proxy is present and votes on his beh lf. — 
Thames v. Central City Ins. Co., 49 Ala. 577. 

2. A real-estate broker was employed by A. to dispose of a piece of land. 
He exchanged it for land of B., and A. paid him a commission for his services; 
and he sued B. to recover a like commission. Held, that he could not recover, 
either on proof of an express promise by B. to pay, or of a usage among 
brokers to charge commissions to both parties. — Raisin vy. Clark, 41 Md. 158. 

See Bona Five Purcuaser; CHECK; FOREIGN JUDGMENT, 2; INsuR- 
(Lire), 1; Nationat Bank. 

AGREED Facts. — See Case STaTep. 
— See ForEIGN JUDGMENT, 3. 


ALTERATION OF INSTRUMENTS. 


A note was executed by two makers. Before its delivery, one of the makers, 
without the knowledge of the other or of the payee, and without fraudulent 
intent, altered the note in a material particular. Held, that the note was void 
as against the maker who had no notice of the alteration. — Draper v. Wood, 
112 Mass. 315. 


AMENDMENT. — See ATTACHMENT, 1. 
ANIMAL. — See ConFiict or Laws, 2; View. 


APPEAL. 
A prisoner cannot appeal from an order of court that he be discharged and 
go without day. — Commonwealth v. Graves, 112 Mass. 282. 
APPRENTICE. — See AcTIoN, 4. 
APpPURTENANCES. — See EASEMENT. 


ARBITRATION. 

A lease provided that the rent should be a percentage on the value of the 
property, as determined by three appraisers, one to be chosen by each party, 
and the third by those two. Held, that the appraisers must be indifferent; 
and therefore that the choice by one party of his brother and business agent 
as an appraiser avoided the award. — Pool v. Hennessy, 39 Iowa, 192. 


ARREST. 
Certain persons, by a pretended criminal charge against defendant, obtained 
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his delivery up by the French government under an extradition treaty; and 
he was brought to New York, where he was arrested in a civil action at 
plaintiff’s suit. Held, that he was not entitled to be discharged; and that 
whether his extradition was procured by fraud was not material, if plaintiff 
was no party to the fraud. (Grover and Fo.cer, JJ., dissenting.) — 
Adriance v. Lagrave, 59 N. Y. 110. 


AssAuLT. —See AND SERVANT, 2. 
ASSIGNEE. — See ABATEMENT. 
Assumpsit. — See Action, 1. 


ATTACHMENT. 

1. In a writ of entry, the tenant claimed under an attachment of the land, 
and a subsequent levy of execution; the demandant under a purchase after the 
attachment, and before the levy. Held, (1) that the demandant might show 
by parol that an amendment made to the declaration in the suit in which the 
attachment was made added a new cause of action; (2) that the attachment 
was dissolved by such amendment. — Freeman v. Creech, 112 Mass. 180. 

2. Goods were attached, receipted for, restored to the defendant, and sold 
by him. He became bankrupt more than four months afterwards, but before 
judgment. Held, that the attachment was not dissolved, and that the plain- 
tiff might have a special judgment in rem, and levy his execution on the 
money collected of the receiptor. — Batchelder v. Putnam, 54 N. H. 84. 

See Carrier, 2; ForEIGN ATTACHMENT. 


ATTORNEY. 

An attorney was employed to defend an action, which remained pending 
for eleven years, when it was dismissed for want of prosecution. Held, that no 
right of action accrued to the attorney for his fees, and therefore that the 
Statute of Limitations did not begin to run against his claim, till the final 
termination of the suit. — Bathgate v. Haskin, 59 N. Y. 533. 

See Bankruptcy, 3; Conriict or Laws, 3; Inrant, 2; DamaaeEs, 6. 


Auction. — See Estopret. 
Autrerois Acquit. — See IncEst. 
Awarp. — See ARBITRATION. 


Batt. 

By statute, if bail desire to surrender their principal, they may procure a 
copy of the recognizance, by virtue of which they may take him in any 
country. The bail of J. S., who was charged with felony, surrendered him, 
with his own consent, to the sheriff; neither the bail nor the sheriff having 
any copy of the recognizance, or other written warrant to detain him. Held, 
that the sheriff’s custody of J. S. was not lawful, and that aiding him to 
escape therefrom was no offence. (KinoMAn, C. J., dissenting.) —State v. 
Beebe, 138 Kans. 589. 


Bank. — See Cueck; FRAUDULENT PREFERENCE; NATIONAL BANK. 
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BANKRUPTCY. 

1. An action by the assignee of a bankrupt to recover property conveyed 
by the bankrupt in fraud of the Bankrupt Act may be brought in a State 
court. — Otis v. Hadley, 112 Mass. 100. 

2. Debt on a bond given for payment of such damages and costs as might 
be occasioned to plaintiff by reason of the issuing of an injunction. Plea, 
defendant’s discharge in bankruptcy. Replication, that the suit in which the 
injunction issued was not finally determined until after the discharge. Held, 
good. — Eastman v. Hibbard, 54 N. H. 504. 

8. A claim against an attorney, for the conversion of property of his client, 
is ‘‘a debt created while acting in a fiduciary character,’’ within the meaning 
of the Bankrupt Act, and is not barred by a discharge in bankruptcy. — 
Flanagan v. Pearson, 42 Tex. 1. 

4. Bankruptcy of the defendant, and proof by the plaintiffs of a debt 
against his estate, is not pleadable in bar of an action to recover the debt. — 
Brandon Mfg. Co. v. Frazer, 47 Vt. 88. 

See ABATEMENT; ATTACHMENT, 2; FRAUDULENT PREFERENCE. 


Bastarp. — See SLANDER, 2. 


BastTarpy. — See INFANT, 2. 
Bits AND Notes. — See ALTERATION; FRAups, STATUTE OF; GUARDIAN; 
INTEREST; SLAVE; WaR. 


Bona Five PurRcHASER. 


A. ordered goods of B., in the name of C., whose agent he falsely repre- 
sented himself to be. B. sent the goods by a carrier to C., who refused to re- 
ceive them: whereupon A. sold them to D., who bought them bona jide, and to 
whom they were delivered by the carrier at A.’s request. Held, that D. was 
liable to B. in trover. — Moody v. Blake, 117 Mass. 23. 


Bonp. — See Bankruptcy, 2. 
Bounty. — See ConstiTuTIONAL Law, 1. 
Bripery. — See Vorer. 
BripGe. — See Corporation 3; Way, 1. 
Broker. — See AGENT, 2. 
By-Law. — See Municrpat CorPoRATION, 2. 


CARRIER. 

1. A consignor who delivers goods to a carrier may maintain an action of 
contract against him for their loss, if there is no relation between the carrier 
and the consignee other than that which results from the carrier’s possession 
of the goods; and may recover the full value of the goods, though they be the 
property of the consignee, if the latter has brought no action against the 
carrier; and will hold the proceeds in trust for the consignee. — Finn v. 
Western R. R. Corp., 112 Mass. 524. 

2. A parcel in the possession of a carrier, and in fact containing goods 
exempt from attachment, but of the contents of which he had no knowledge, 
was taken from him, against his will, by virtue of an attachment on a writ 
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against the owner of the parcel. Held, that the carrier was liable to the 
owner for non-delivery of the parcel. — Kiff v. Old Colony § Newport R. R. 
Co., 117 Mass. 591. 

3. An agreement by a railroad company to carry goods for certain persons 
at a less rate than that at which it would carry, under the same conditions, 
for others, is illegal at common law. (Court of Errors, affirming judgment of 
Supreme Court. ]— Messenger y. Pennsylvania R. R. Co., 8 Vroom, 531. 

See Action, 4. 


Case StTatep. 
A case stated for the opinion of the court on a matter of law is evidence 
for the jury, on a subsequent trial of an issue of fact in the same cause, of the 


facts agreed in it, unless it contains a provision that it shall not be so used. — 
Page v. Brewster, 54 N. H. 184. 


CHALLENGE. 

Where, at the trial of a civil action, ‘‘ each party ’’ is entitled by statute to 
three peremptory challenges, each defendant of several sued jointly, who has 
a separate defence, may have three challenges; and the plaintiff in such 
action can have no more. — Hundhausen vy. Atkins, 36 Wis. 518. 


CuEat. — See Conspiracy. 


CHECK. 

Plaintiffs, holding the check of J. S., made payable to their order, sent it to 
defendants’ bank for deposit, enclosing it to the cashier of the bank, in a sealed 
envelope, by a messenger whom they knew to be untrustworthy. The messenger 
opened the envelope, took out the check, and asked the teller of the bank to 
cash it; which he did, after consulting with the cashier, and further inquiry of 
the messenger, who represented that plaintiffs wanted the money; and the 
messenger absconded with the money. Such payment was not in the regular 
course of business, and plaintiffs had never before obtained money in this way 
from defendants. Held, that plaintiffs could recover of defendants the amount 
of the check. (Foster and Puetps, JJ., dissenting.) — Bristol Knife Co. v. 
First Nat. Bank of Hartford, 41 Conn. 421. 

See FRAUDULENT PREFERENCE; SALE, 1, 3. 


Copici. — See Devise, 1. 
Common CARRIER. — See CARRIER. 


ConpITION. 

1. S. conveyed for nominal consideration, by separate deeds at different 
times, three adjacent lots to her three daughters, one to each. Each lot had 
a house on it, and a stable in the rear, on another street; and each deed con- 
tained the clause, ‘‘ provided that the roof of said stable shall never be raised 
more than thirteen feet above’’ the street on which it abutted. Held, that 
this clause was not a condition, but a restriction imposed on each lot for the 
benefit of the light, air, and prospect of the other two. — Jeffries v. Jeffries, 
117 Mass. 184. 

2. Land was conveyed to a religious society by deed, ‘‘ upon condition” 


XUM 
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that the society should hold and occupy the land, and a chapel on it, for re- 
ligious worship; ‘‘ and also upon the further condition ’’ that no building should 
be erected on a certain part of the land until after a part of the adjoining 
land should be built on, or until after the chapel should cease to be used as 
such as before provided. Held, that the deed created no condition, but only 
restrictions. — Episcopal City Mission v. Appleton, 117 Mass. 326. 

See Contract, 1. 


ConpiTIOoNAL SaLe. — See Sate, 2. 


ConF.ict or Laws. 


1. A widow sued a railroad company in Georgia, under the laws there in 
force, for negligence whereby her husband was killed. The accident happened 
in Tennessee. Held, that the remedy must be that given by the laws of that 
state, — namely, by action in the name of the executor; and therefore that the 
widow’s action was not maintainable. — Western & Atlantic R. R. Co. v. 
Strong, 52 Ga. 461. 

2. By statute of Massachusetts, every owner of a dog is liable to any 
person injured by it for double the damages suffered by him. Defendant’s 
dog, owned and kept in Massachusetts, strayed into New Hampshire, and there 
bit plaintiff. Held, that an action on the statute was not maintainable in 
Massachusetts. — Le Forest v. Tolman, 117 Mass. 109. 

3. A resident of Vermont employed an attorney, also resident there, to 
bring an action in a court of that State; which he did, and recovered judg- 
ment. The amount due on the judgment was collected in New Hampshire; 
and the attorney claimed to hold it, as against his client’s creditors in the 
latter State, by virtue of his lien on the judgment. Held, that his right to 
such lien should be determined by the law of Vermont, and not by that of New 
Hampshire. — Citizens’ National Bank y. Culver, 54 N. H. 327. 

See JUDGMENT. 


ConsIDERATION. — See GUARDIAN; SLAVE. 
Consicnor. — See Carrier, 1. 


ConspIracy. 

Indictment for conspiracy to cheat and defraud a municipal corporation, 
not setting out the means to be used. Held, that the indictment in this gen- 
eral form was good, as charging conspiracy to commit an offence, namely, a 
fraud on a public corporation, which would itself be indictable at common 
law. Semble, that such a form of indictment would be equally good to charge 
a conspiracy to cheat a private person. — State v. Young, 8 Vroom, 184. 

See ConstiruTionaL Law (Stare), 1. 


ConsTITUTIONAL Law. 

1. State bonds were granted to a town, to be devoted exclusively to re- 
imbursement of expenses incurred by the town for war-purposes during the 
Rebellion. A subsequent statute declared that part of this fund should belong 
to such persons as had been reckoned on the town’s quota of soldiers, and had 
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not received bounty from the town. Held, unconstitutional. — Spaulding y, 
Andover, 54 N. H. 38. 

2. A State statute authorizing the compulsory taking of private property 
for the public uses of the United States, held, constitutional. — Orr y, 
Quimby, 54 N. H. 590. 


ConstituTIONAL Law (STatTr). 

1. A statute enacting that indictments for conspiracy to commit felony 
need not set forth the particular felony intended to be committed, held, 
unconstitutional. — Landringham vy. The State, 49 Ind. 186. 

2. A State statute remitting the payments of taxes already levied by 
municipal authority, held, unconstitutional. (Core, J., dissenting.) — 
Dubuque v. Illinois Central R. R. Co., 39 Towa, 56. 

3. By the Constitution of Massachusetts, no municipal or city government 
can be created or constituted in any town not containing twelve thousand in- 
habitants. Held, that the annexation of such a town to a city already ex- 
isting was constitutional. — Chandler v. Boston, 112 Mass. 200. 

4. By statute, tax collectors were required to give bonds; and it was pro- 
vided, that, if they made default in paying over the taxes collected, a warrant 
should issue in a summary manner to levy the amount due on the property of 
themselves and the sureties on their bonds. Held, that the statute was valid; 
the remedy provided by it being ‘‘due process of law,’’ within the meaning 
of the State Constitution. — Weimer v. Bunbury, 30 Mich. 201. 

See Dower; Municipat Corporation 2, 3; PENALTY. 


ConTINGENT REMAINDER. — See Devise, 5. 


ConTRACT. 

1. An obligation was made for the payment of money to a railroad com- 
pany when its road should be completed between certain points; ‘the road 
to be finished by Sept. 1.” Held, that the completion of the road by that 
date was not a condition precedent to payment. — Davis v. Cobban, 39 Iowa, 392. 

2. In an action to recover the price agreed to be paid for ‘about four 
hundred”’ castings, weighing ten pounds a pair, it is for the jury to find 
whether the plaintiff.has substantially fulfilled the contract on his part by 
furnishing three hundred and thirty-one castings weighing twelve pounds a 
pair. — Clapp v. Thayer, 112 Mass. 296. 

See Acent, 2; AtrorNEy; CARRIER, 1, 3; Conriict or Laws, 3; 
DamaceEs, 3, 5; Evipence, 4; GuarRpDIAN; INFANT, 1, 2; INSURANCE; 
Mercer; Parties; Rescission; SALE; SATISFACTION. 


ContrisuTORY NEGLIGENCE. — See Action, 3. 


CONVERSION. 
The owner of growing crops mortgaged them to plaintiff, with power to 
take the crops and sell them at any time, and remained in possession as plain- 
tiff’s tenant. Afterwards defendant levied on the crops an execution against 


the owner, leaving the owner in possession as his agent. Held, a conversion. — 
Stuart v. Phelps, 39 Towa, 14. 


See Bona Five PurcHaser; TREspPAss. 
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CorPoraTION. 

1. The stock of a manufacturing company was transferable only on the 
company’s books. A married woman owning stock conveyed it to A. bya 
written assignment, in which her husband joined; but no transfer was made 
on the books. Afterwards the corporation lent money to the woman, and 
claimed against A. a lien on her stock, which was given by statute to the 
company for debts due it. Held, (1) that the loan was not ultra vires ; (2) that 
the company was not affected with notice of the prior transfer to A. though the 
woman’s husband was secretary of the company; (3) and, therefore, that 
the lien should be allowed. — Platt v. Birmingham Azle Co., 41 Conn. 255. 

2. A director of a corporation need not necessarily be a stockholder, unless 
such a qualification is required by statute or by-law. — Wight v. Springfield § | 
New London R. R. Co., 117 Mass. 226. 

3. Defendants were incorporated by authority of the State of New Hamp- 
shire to build a bridge over the Connecticut River, and take tolls on it. 
The bridge and its approaches extended, at its western end, some way into 
Vermont, without authority from that State. Held, that defendants were 
bound to keep that part of the bridge in repair, and were liable to plaintiff 
for injuries suffered by him by reason of defects therein. (PierpPornt, C. J., 
and Barrett, J., dissenting.) — Stanton v. Prop’rs of Haverhill Bridge, 47 
Vt. 172. 

See AcenT, 1; Evipence, 1; Master AND SERVANT, 2. 


Costs. 

If a creditor, after bringing an action to recover his debt, accepts payment 
of it, he cannot proceed with the action to recover costs. — Geiser Threshing 
Machine Co. v. Smith, 36 Wis. 295. 

See Damaces, 5; WITNEss. 


County. — See Tax, 2. 
Covenant. —See DamaGeEs, 6; VENDOR AND PURCHASER. 
CrimmnaL Law. — See APPEAL; Bart; Conspiracy; ConsTITuTIONAL LAW 
(State), 1; Granp Jury; Incest; JupGe; Jury; Larceny; THREATS, 
1; Venue, 1, 2; View. 
Crops. — See Conversion; TRESPASS. 
Custom. — See AGENT, 2. 


DAMAGES. 


1. In an action to recover for personal injuries caused by defendant's 
negligence, plaintiff claimed damages for being disabled to practise his pro- 
fession as a physician. Held, that defendants might introduce evidence as to 
his professional reputation, and to show that his practice was an unlawful 
one. — Jacques v. Bridgeport Horse Railroad Co., 41 Conn. 61. 

2. B. conveyed land to A. by deed, which was insufficiently recorded through 
mistake of the recording officer; and afterwards, with intent to defraud A., 
conveyed the same land to C. by deed which was duly recorded, so as to vest a 
good title in C. In an action by A. against B., held, that the measure of 

VuL. X. 82 
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damages was the highest value of the land between A.’s purchase and the bring- 
ing of the action. — Burdick vy. Seymour, 39 Iowa, 452. 

3. Defendant, in Massachusetts, offered by letter, to plaintiff in the Sand- 
wich Islands, to employ him ‘‘as soon as you may get here.’’ Plaintiff 
accepted the offer, and came; but defendant refused to employ him. Held, 
that plaintiff could not recover his expenses, or compensation for time lost on 
the journey. — Noble v. Ames Mfg. Co., 112 Mass. 492. 

4. A lessee having entered into part of the demised premises, and paid 
rent for the whole, sued the lessor for excluding him from the other part. 
Held, that he could recover the diminished value of his lease, but no special 
damages for injury to his business in the absence of evidence that the lessor 
knew the use to which the premises were to be put. — Townsend vy. Nickerson 
Wharf Co., 117 Mass. 501. 

5. Land owned by several tenants in common was sold at private sale; and 
plaintiff bought all of it except one undivided fifth, which was bought by 
defendants, in violation of a contract which they had made with plaintiff not 
to interfere with his purchase of the whole. Held, that plaintiff might re- 
cover of defendants the excess in value of the one-fifth over what plaintiff 
could have bought it for if defendants had not interfered, but that he could 
not recover the costs afterwards incurred by him in and about a suit for par- 
tition of the land. — Morrison v. Darling, 47 Vt. 67. 

6. When a purchaser of land is evicted from it by suit at law, he cannot, 
in an action on his vendor’s covenant of warranty, recover attorney’s fees 
paid in defending his possession. — Turner y. Miller, 42 Tex. 418. 

See Carrier, 1; Evipence, 4; InrerEst; Master AND SERVANT, 1, 2; 
SLANDER, 3; Way, 2. 


Dest. — See ForEIGN JUDGMENT, 1. 


DEED. 

A lease of water-rights was made by indenture habendum to the lessees 
during their pleasure, and containing a covenant that all the provisions of the 
lease should bind the legal representatives of the parties. Held, that the 
lessees took a fee. — Cole v. Lake Co., 54 N. H. 242. 

See CoxpiTion, 1, 2; Dower; Evipencr, 1; Lunatic; VENDOR AND 
PURCHASER. 

Demanv. — See War. 
Deposit. — See Bank. 


DevISE AND LEGACY. 


1. Testator by his will gave a pecuniary legacy to S., payable half when 
the estate was settled, and half twelve months after, and charged its payment 
personally on specific devisees; and afterwards made this codicil: ‘I hereby 
revoke the donation in the body of my will to S., and give her a proportionate 
share with the rest of my nieces,”” who were made residuary legatees. Held, 
that the legacy to S. was changed only in amount, and not as to the time 
when, or the source from which, it was payable. — Mason v. Smith, 49 Ala. 71. 

2. Devise in trust to pay rents and profits to A.; and, if she should die 
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leaving issue, ‘‘ the trust to extend and be executed for said issue in the same 
manner;” but if A. should die without leaving issue at the time of her 
death, or if such issue should die living B., then the property to go to B. in 
fee. Held, (1) that A. took only an equitable life-estate; (2) that the trust 
for the issue was void for remoteness; (3) but that the trust should continue 
until the contingency of the death of A.’s issue during the life of B. was 
determined. — Goldsborough v. Martin, 41 Md. 488. 

3. A legatee who has received his legacy must repay it, or bring it into 
court, before he can dispute the will. — Holt v. Rice, 54 N. H. 398. 

4. A bequest was made to the ‘‘ Home of the Friendless.”” There was no 
institution of that name; but the legacy was claimed by the ‘‘ American 
Female Guardian Society,’’ which was chartered to maintain ‘‘ homes for the 
relief of friendless or unprotected children.’’? The society’s principal building 
bore on a sign the name, ‘‘ Home for the Friendless,’’ and was so called in a 
private act of the Legislature, and in common speech by the officers of the 
society and other persons, including the testator. Held, that the legacy was 
intended for the society. — Lefevre v. Lefevre, 59 N. Y. 434. 

See EASEMENT; SATISFACTION. 


Director. — See Corporation, 2. 
Divorce. — See Foreign JupGMENT, 3; JUDGMENT. 
Dog. — See Conriict or Laws, 2. 


Dower. 


A wife joined to release dower in her husband’s deed. The deed was 
defectively acknowledged, which, by the law then in force, made it invalid; 
but afterwards, and after the husband had died, the Legislature enacted that 
all deeds having such defects in the acknowledgment should be as valid to all 
intents and purposes as if regularly acknowledged. Semble that the deed 
was made good by the statute against the husband’s heirs: but held, that the 
wife’s right of dower was not divested. — Grove v. Todd, 41 Md. 633. 


EASEMENT. 

A devise of all the testator’s lands was made, subject to a condition that 
the devisee should permit J. S. to continue the use of a shop ‘“‘ now occupied 
by him.”” In an action by J. S. to recover damages for excluding him from 
ayard adjacent to the shop, held, (1) that he was entitled to all easements and 
privileges which he had enjoyed in the life of the testator while occupying the 
shop as his tenant; (2) that he might show by parol what those privileges 
were — Stanford v. Lyon, 8 Vroom, 426. 

See ConpiTIOoN, 1, 2; Prorit A PRENDRE. 


EcciesiasticaL Law. — See SLANDER, 1. 
Erection. — See VorTer. 


EMANCIPATION. — See SLAVE. 


Eminent Domain. — See ConstituTIONAL Law, 2; MunicrpaLt Corporas 
TION, 2. 


Equity. — See Propate. 
Escarr. — See Bain. 
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EstToppe.. 


Land subject to a mortgage duly recorded was sold at auction in the 
presence of the mortgagee. The auctioneer said that the land was un- 
incumbered, and sold it as such. Held, that the mortgagee was estopped to 
enforce his mortgage against a purchaser who bought the land relying on 
the auctioneer’s representations, which were not contradicted by the mort- 
gagee at the sale, or at any time before the land was conveyed and the price 
paid. — Markham v. O’ Connor, 52 Ga. 183. 

See ForEIGN JUDGMENT, 2. 


EVIDENCE. 


1. By statute, the signature of written instruments declared on is taken to 
be admitted, unless denied by plea under oath. In an action on the deed of a 
corporation, the signatures of the officers signing it were not denied under 
oath. Held, that the deed was admissible in evidence, without proof that the 
persons signing it were in fact officers, or that the seal affixed was that of the 
corporation. (Mituer, C. J., dissenting.) — Blackshire y. Iowa Homestead Co., 
39 Iowa, 624. 

2. The opinion of a witness, not an expert, as to the sex of a skeleton, is 
inadmissible in evidence. — Wilson v. The State, 41 Tex. 320. 

3. In trover, the defendants claimed the goods by virtue of a pledge from 
J. S. as security for a pre-existing debt. Held, that evidence of the admissions 
of J. S. made while the goods were in his possession, and before he pledged 
them, was admissible to impeach his title to the goods without calling him as 
a witness. — Alger v. Andrews, 47 Vt. 238. 

4. Defendants offered plaintiffs a certain sum for a release from a contract. 
In a subsequent action by plaintiffs against defendants for breach of the con- 
tract, held, (1) that, if plaintiffs had not accepted the offer, they could not 
treat it as a liquidation of damages; (2) that, if they had accepted it, they 
had waived their rights under the original contract; so that, in either case, the 
offer was not admissible in evidence. — Union Locomotive § Express Co. v. 
Erie Ry. Co., 8 Vroom, 23. 

See ATTACHMENT, 1; CAsE StaTeEpD; Damaces, 1; Devise, 4; Ease- 
MENT; GRAND Jury; JupGE; Lorp’s Day, 1; Prorit A PRENDRE; 
STaTuTE; VENUE, 2. 


Execution. — See Crops; VENDOR’s LIEN. 


ExeEcuTOR AND ADMINISTRATOR. — See Conriict or Laws, 1; Foreien 
ATTACHMENT, 1; Parties; SEet-oFrr. 


ExemMprTion. — See Carrier, 2; Foreign ATTACHMENT, 3; HOMESTEAD. 
ExTRADITION. — See ARREST. 


Fatse Representations. — See Bona PURCHASER. 


Fire. — See MunicrpaL Corporation, 2. 
Fire Insurance. — See InsurANcE (Fire). 
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ForreIGN ATTACHMENT. 


1. Where an executor is entitled by law to commissions for administering 
the estate of his testator, such estate is attachable in his hands on process of 
foreign attachment in an action against himself personally. —~ Dudley v. 
Falkner, 49 Ala. 148. 

2, An action was brought against principal and sureties on a bond. The 
sureties, who were indemnified by a mortgage from the principal, consented 
that the principal should sell the mortgaged property, and deposit the pro- 
ceeds in the hands of J. S. to abide the event of the action; which was done 
accordingly. Held, that the money could not be attached in the hands of 
J. S. as garnishee, in another action afterwards brought against the principal 
by other parties, before the suit on the bond was determined. — Prescott v. 
King, 52 Ga. 50. 

3. Insurers against fire are chargeable as garnishees of the insured, after a 
loss, though the property insured was by law exempt from attachment. — 
Wooster v. Page, 54 N. H. 125. 

4. By statute, the purchaser of liquors sold in violation of law may 
maintain an action to recover back the money paid by him. Held, that such 
purchaser, if summoned as garnishee of the seller, could not deduct the pur- 
chase-money paid by him out of funds of the seller in his hands. — Thayer v. 
Partridge, 47 Vt. 423. 


ForEIGN JUDGMENT. 


1. In an action of replevin in Tennessee, the defendant had judgment (as 
authorized by the law of that State) for a return, or, failing that, to recover of 
the plaintiff and his surety in the replevin bond the value of the goods. Held, 
that an action of debt on this judgment, against the plaintiff and the surety, 
was not maintainable in Maryland. — T’horner v. Batory, 41 Md. 594. 

2. J. S. was in possession of plaintiff’s wagon, with authority to dispose of 
it as he pleased, accounting to plaintiff for the profits. He took the wagon to 
Canada, where he called it his own, and offered to sell it as such; and it was 
there attached, and sold on execution, in an action brought by defendants 
against J. S.,in which he did not appear; nor did plaintiff, though J. S. 
notified plaintiff of the action, and was authorized to appear for him. Held, 
that plaintiff was not bound by the judgment of the Canadian court, nor 
estopped by the acts of J. S.; and that defendants were liable to him for a con- 
version of the wagon. — Putnam v. McDougall, 47 Vt. 478. 

3. Husband and wife lived together in New York, and afterwards in Ver- 
mont, where the husband left the wife, who then returned to New York, and 
there obtained a decree for divorce and alimony for adultery of the husband in 
Vermont, after notice given by publication, and by letter sent by mail to the 
husband at the town in Vermont where he had last lived with his wife, but 
from which he had afterwards removed. He did not appear in the suit. 
Held, that the decree for alimony did not bind him in Vermont; and semble 
that the decree of divorce did not. — Prosser v. Warner, 47 Vt. 667. 


Foreign Law. See Conriict or Laws. 
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Fravup. — See Action, 1; Arrest; Bona Purcuaser; Conspiracy; 
DamaGEs, 2. 


Fravups, STATUTE OF. 

The second indorser of a promissory note verbally promised the first in- 
dorser to deliver him goods to the value of the note, if he would pay it at 
maturity. Held, that this promise was not within the Statute as an agreement 
to answer for the debt of another. — Sanders y. Gillespie, 59 N. Y. 250, 

See GuARDIAN; MERGER. 


FRAUDULENT CONVEYANCE. 

A married man conveyed by deed all his property to A. without considera- 
tion, with intent to defraud his wife of her distributive share in it after his 
death. He remained in possession during his life, and treated the property 
as his own, with the assent of A. On bill filed by his widow after his death, 
held, that the conveyance should be set aside. — Sanborn y. Lang, 41 Md. 107, 


FRAUDULENT PREFERENCE. 

A check was paid by the bank on which it was drawn, the drawer having 
no notice that the bank was then insolvent. Held, that such payment was 
not a ‘‘transfer in contemplation of insolvency ’’ within the meaning of a 
statute of New York prohibiting such transfers, and that it could not be re- 
covered back by the bank’s assignee in bankruptcy. — Dutcher v. Importers’ § 
Traders’ Bank, 59 N. Y. 5. 


GARNISHMENT. — See ForEIGN ATTACHMENT. 
Gas. —See Action, 3. 


Granp Jury. 
Affidavits of grand jurors to show that an indictment was not found by the 
concurrence of twelve of their number are not admissible in support of a 
motion to quash it. — State v. Gibbs, 39 Iowa, 318. 


GUARDIAN. 


The Alabama Statute of Frauds requires a promise to answer for the debt of 
another to be in writing, expressing the consideration. Held, that a promissory 
note executed by the guardian of a lunatic, and signed with his own name as 
guardian, and with that of his ward, was not within the statute: (1) because — 
the note imported a consideration; (2) because it was an original and not a 
collateral promise by the guardian. — Davidson v. Rothschild, 49 Ala. 104. 


Hearsay. — See Evipence, 3. 


HoMESTEAD. 


Where, by statute, a debtor may hold exempt from execution a certain 
amount of land ‘‘owned and occupied’’ by him as a homestead, land of a 
debtor over which a public street is laid out is not to be reckoned as part of 
the homestead; because, though he owns it, he does not and cannot lawfully 
occupy it. — Weisbrod v. Daenicke, 36 Wis. 73. 
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HusBAND AND WIFE. 

The written assent of a husband, required by statute, to his wife’s lease of 
her land, sufficiently appears by the husband signing the lease as attesting 
witness only. — Child v. Sampson, 117 Mass. 62. , 

See Corporation, 1; Dowrer; ForeiGN JUDGMENT, 3; FRAUDULENT 
ConvEYANCE; JUDGMENT; MASTER AND SERVANT, 1; Way, 2. 


InteGaL Contract.—See AGENT, 2; Carrier, 3; ForeiGN ATTACH- 
MENT, 4. 


INCEsT. 

Indictment against A. for incest with B., under a statute requiring, to con- 
stitute the crime, that both parties should have knowledge of their relation- 
ship. Plea, that B. had theretofore been acquitted of incest with A., being the 
same offence charged in this indictment. Held, good. — Baumer v. The State, 
49 Ind. 544. 


InpIcTMENT. — See Consprracy; ConstituTIONAL Law (State), 1; Granp 
Jury; VENUE. 


InporserR. — See Fraups, STATUTE OF. 


INFANT. 

1. Insured property of a partnership was destroyed by fire, and the insurers 
settled with one of the partners. Held, that the partnership could maintain 
no action on the policy without tendering back what they had received in 
settlement, though the settlement was effected through fraud of the insurer’s 
agent, and the partner who made it was an infant. — Brown v. Hartford Fire 
Ins. Co., 117 Mass. 479. 

2. An infant is liable, as for necessaries, for the services of an attorney 
rendered in defending him in a bastardy proceeding. — Barker v. Hibbard, 54 
N. H. 539. 

InsuncTion. — See Bankruptcy, 2. 


INNKEEPER. 


An innkeeper is not liable for the destruction by fire, without his fault, of 
his guest’s goods. — Cutler v. Bonney, 30 Mich. 259. 


Insanity. — See Lunatic. 
Inso_vency. — See Bankruptcy; INSURANCE (Fire), 2. 


INSURANCE (Fire). 

1. The Stat. 19 Geo. II., cap. 37, sect. 4, prohibiting reinsurance unless 
the insurer be bankrupt or insolvent, or die, is in foree in Maryland; but 
applies only to marine insurance, and does not extend to insurance against fire. 
— Consolidated Real Estate & Fire Ine. Co. v. Cashow, 41 Md. 59. 

2. Insurers against fire obtained reinsurance, ‘loss, if any, payable to 
them at same time and in same manner as they pay.”’ A loss happened; and 
the insurers, being insolvent, paid to the assured only a dividend on the amount 
insured. Held, that the reinsurers were nevertheless liable for the whole 
amount of their insurance. — Jb. 
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3. Property was insured against fire by a policy conditioned to be void if 
other insurance should be made without consent of the insurers, who, after 
notice that a loss had happened, and also that other insurance had been made 
contrary to the terms of the policy, called on the insured for further proofs of 
the loss, without insisting on the forfeiture. Held, that the forfeiture wag 
waived. — Webster v. Phanix Ins. Co., 36 Wis. 67. 

See Foreign ArracHMENT, 3; Lyranrt, 1. 


InsuRANCE (LIFE). 


1. The agent of a life-insurance company, who had authority only to re- 
ceive applications, deliver policies, and collect premiums, fraudulently put 
down answers to questions in an application, which were untrue, and were not 
the answers given by the applicant; and the applicant signed the application 
without reading it, and a policy was issued to him. The questions were on 
points material to the risk, and the policy was issued on the express condition 
that the answers should be true. Held, that the insurers were not bound by 
the policy. — Ryan v. World Life Ins. Co., 41 Conn. 168. 

2. A policy of life insurance, issued by a Connecticut company in 1854, 
was conditioned to be void if the annual premiums were not duly paid. The 
assured always lived in South Carolina, and, by reason of the war, was unable 
to pay the premiums from 1862 to 1865. Held, that the policy was forfeited, 
and not revived by a tender, after the war, of the unpaid premiums and in- 
terest. (Foster and Puetps, JJ., dissenting.) — Worthington v. Charter Oak 
Life Ins. Co., 41 Conn. 372; Contra, Mutual Benefit Life Ins. Co. v. Hillyard, 
8 Vroom, 44. 

3. A man insured his life for the benefit of his wife and children, and 
afterwards committed suicide. The policy contained no clause forfeiting it in 
case of suicide. Held, that the insured could recover on it. — Fitch v. 
American Popular Life Ins Co., 59 N. Y. 587. 

See Parties. 


InsuRANCE (Martve).— See Insurance (Fire), 1. 


INTEREST. 


Where the legal rate of interest, in the absence of special agreement, is 
six per cent, the plaintiff in an action on a note bearing interest at ten per 
cent may recover interest at the latter rate, as well after as up to the maturity 
of the note. — Brannon v. Harsell, 112 Mass. 63. 

See PENALTY. 


INTERNAL REVENUE. — See Tax, 1. 


JUDGE. 

At a criminal trial, three judges presided; the presence of all being neces- 
sary duly to constitute the court. In the course of the trial, one of them was 
sworn and testified as a witness by consent of the prosecutors and the prisoner, 
and then resumed his place on the bench. Held, that the practice was erro- 
neous; but that the error was cured by consent, and did not affect the jurisdic. 
tion of the court. — People vy. Dohring, 59 N. Y. 374. 
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JUDGMENT. 

On granting a divorce, a decree was made as to the custody of the children. 
Held, that the court could not afterwards alter the decree, in the absence of 
any power to do so reserved in the decree, or expressly given by statute. 
(Perrit and Downey, JJ., dissenting.) — Sullivan v. Learned, 49 Ind. 252. 

See ATTACHMENT, 2; Conriict or Laws, 3; Foreign JupGMENT; Iy- 
cesT; Tax, 2. 

JURISDICTION. 

Astatute provided that uncollected State taxes should be recovered of local 
taxing officers, ‘in an action of debt in the name of the State, in any court 
of the State.’’ Held, that jurisdiction of such an action was not given by the 
statute to any court which had not jurisdiction under the general law. — State 
y. Board of Comm’rs of Vanderburgh County, 49 Ind. 457. 

See Bankruptcy, 1; ForeigGN JupGMENT, 2, 3; JUDGE; PROBATE; 
REMOVAL OF SuvuItTs. 

JuRY. 

Admission to the panel, in a criminal case, of jurors who did not under- 
stand English, held, error. — Lyles v. The State, 41 Tex. 172. 

See CHALLENGE; VIEW. 


LANDLORD AND TENANT. — See AcTIoN, 2, 3; DamaGeEs, 4; NUISANCE. 


LARCENY. 
1. Under a statute making larceny ‘‘from a house’’ penal, no conviction 
can be had for larceny from a tent. — Callahan v. The State, 41 Tex. 43. 
2. Nor for larceny of goods hanging on a bar attached to a house, and 
projecting over the street. — Martinez v. The State, Ib. 126. 
Lease. — See DamaGes, 4; DeED; NUISANCE. 
Leeacy. — See Devise anp LeGacy. 


LICENSE. 

The owner of land conveyed the timber standing and lying on it, with 
license to the grantee to enter and take the timber. Held, that the grantee 
might do so within a reasonable time; but that, if he did so afterwards, he 
was liable in trespass quare clausum for the entry, though not for the value of 
the trees. — Hoit v. Stratton Mills, 54 N. H. 109. 


Lien. — See Conriict oF Laws, 3; Corporation, 1; Tax, 1; Venpor’s 
Lien. 
Limitations, STATUTE oF. — See AtrorNEY; Lorp’s Day, 1, 2. 
LiquipATED DamaGeEs. — See EvipENce, 4. 


Lorp’s Day. 

1. A letter written on Sunday, acknowledging a debt, is admissible in 
evidence on a plea of the Statute of Limitations to avoid the bar of the 
statute. — Ayres v. Bane, 39 Iowa, 518. 

2. A part payment made on Sunday will not take a debt out of the opera- 
tion of the Statute of Limitations. — Clapp v. Hale, 112 Mass. 368. 
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Lunatic. 
The deed of a lunatic, before he has been found by inquisition to be such, 
is voidable, but not void. — Eaton v. Eaton, 8 Vroom, 108. 
See GUARDIAN. 


Maticious Prosecution. 
It is no defence to an action for malicious prosecution that facts existed 


constituting probable cause for the charge, if such facts were not known to 
the prosecutor. — Galloway v. Stewart, 49 Ind. 156. 


Master AND SERVANT. 

1. The rule that a servant cannot recover of his master for damage sus- 
tained from the negligence of his fellow-servant does not prevent him from 
maintaining an action against his master for consequential damages by him 
sustained through an injury to his wife from such negligence. — Gannon y. 
Housatonic R. R. Co., 112 Mass. 234. 

2. The conductor of a railroad train kissed a female passenger against her 
will. The agents of the railroad company, on learning the fact, forthwith dis- 
charged the conductor, and apologized to the woman, and inquired if she was 
injured, offering to make ample compensation. She replied, ‘‘ that there was no 
actual injury to complain of,’’ but afterwards sued the company for the assault, 
and had a verdict for $1,000. Held, that the company was liable, and that the 
damages were not excessive. — Craker vy. Chicago § N. W. Ry. Co., 36 Wis. 
657. 

See Action, 4; Parent. 


MeEasurE or DamaGes. — See DAMAGES. 


MERGER. 

A contract to sell growing timber is a contract to sell an interest in land; 
and therefore, if the seller afterwards conveys in fee to the purchaser the land 
on which the timber grows, the contract is merged and extinguished, and no 
action lies for the price of the timber. — Young v. Lego, 36 Wis. 394. 


Misnomer. — See Devise, 4. 
Money Hap anp — See Action, 1. 
MortGace. — See Conversion; EstorreL; Foreign ATTACHMENT, 2. 
Moruer. — See Parent. 


CorPoRATION. 

1. An officer was appointed by a city to enforce a by-law concerning 
wharves and the mooring of vessels. He did his duty only at the request and 
expense of the persons interested, and was liable to no penalty for not doing 
it. Held, that the city had no right, as against the tax-payers, to indemnify 
him for the costs incurred by him in defending an action brought against him 
for an act done in the bona fide discharge of his duty. — Gregory v. Bridgeport, 
41 Conn. 76. 

2. A building was destroyed, to prevent the spread of a fire, by order of 
the mayor of the city, acting under a city ordinance which authorized him to 
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give such orders. Held, that the city was not liable to the owner of the build- 
ing, either (1) at common law, or (2) by virtue of the ordinance, or (3) by 
force of the Constitution, as for a taking of private property for public uses. — 
Field vy. Des Moines, 39 Iowa, 575. . 

3. A town cannot lawfully recover expenses in petitioning the Legislature 
to annex it to another town. — Minot v. West Roxbury, 112 Mass. 1. 

See Consprracy; ConsTITUTIONAL Law, 1; ConstiruTIONAL Law 
(State), 2, 3. 


Name. — See Devise, 4. 


NaTIOoNAL Bank. 


National banks have no power, under the laws of the United States, to 
take special deposits; and therefore the cashier of such a bank cannot, by 
accepting such deposit, render the bank liable for its loss. — Wiley v. First 
National Bank of Brattleboro’, 47 Vt. 546. 


NEcEsSARIES. — See INFANT, 2. 
NeGiicence. — See Action, 2, 3, 4; Cueck; Master AND SERVANT, 1; 
Way, 1. 
Norary. — See War. 
Notice. —See AGENT, 1; Corporation, 1; War. 


NUISANCE. 
A pier in a defective and ruinous condition was demised by lease contain- 


ing a covenant on the part of the lessees to keep it in repair. Held, that the 
lessors were liable for an injury caused by the defects in the pier to a third 
person lawfully upon it. — Swords v. Edgar, 59 N. Y. 28. (See Gwinnell v. 
Eamer, L. R. 10 C. P. 658, contra.) 


Orricer. — See MunicipaL CoRPoRATION. 1. 
Orpinance. — See Municipat Corporation, 2. 


PARENT. 
A widow, having an infant daughter, married again. The daughter was 
not supported by her mother, but lived in the service of another person. Held, 


that the mother had no right to her wages. — Hollingsworth v. Swedenborg, 49 
Ind. 378. 


See JUDGMENT. 

PaRTIEs. 

Assumpsit by the administrator of T. on a policy of insurance on the life 
of T., averring a consideration paid by T., and a promise to pay his wife and 
children. Held, on demurrer, that the action would not lie, but should have 
been brought by the wife and children. — Davenport y. North-Eastern Mut. Life 
Assoc’n, 47 Vt. 528. 

See CARRIER, 1. 

ParTiTIon. — See DamaGeEs, 5. 
PartNnersHip. — See Action, 1; InFAnt, 1. 
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Party-WaALL. 

By indenture between two adjoining land-owners, it was agreed that the 
wall between them should be a party-wall, one-half on the land of each; and 
the manner in which it was to be built was specified. Each party granted to 
the other all rights in his estate necessary for the fulfilment of the agreement ; 
and it was agreed that whichever party built the wall should do it to the satis. 
faction of the other. One party built the wall so negligently that it fell on 
to the land of the other, and did damage. Held, that he was not liable in an 
action of contract. — Gorham v. Gross, 117 Mass. 442. 


PassENGER. — See AcTION, 4. 
PayMENT. — See Costs ; Lorp’s Day, 2; Sate, 1, 3. 


PENALTY. 

A statute authorizing the assessment of a tax, and of interest on it as a 
penalty for non-payment, was repealed. A later statute provided that the 
repealing act should not impair the right to collect taxes or penalties thereto- 
fore accrued. Held, that the tax was revived, but not the penalty. — State y. 
Mayor, §c., of Jersey City, 8 Vroom, 39. 

Perpetuiry. — See Devise, 2. 
Pieapine. — See Parties ; SLANDER, 3; THREATs, 2. 
Post-OFrFice. — See War. 

Practice. — See WiTNEss. 
PREFERENCE. — See FRAUDULENT PREFERENCE. 
Prescription. —See Prorit A PRENDRE. 
PRINCIPAL AND AGENT. — See AGENT. 


PROBATE. 

Bill in equity against an executor, charging that defendant’s testatrix had 
unlawfully destroyed the will of J. S., of whom she was sole heir, and under 
which will she held property for life, remainder to plaintiff ; that the witnesses 
to that will were dead, and that plaintiff could not set out a copy. Prayer, 
that defendant might be decreed to hold the property in trust for plaintiff. 
Held, on demurrer, that the bill was sustainable, without proof of the lost will 
in the Probate Court. — Harris v. Tisereau, 52 Ga. 153. 


ProrFit A PRENDRE. 

Tn an action for trespassing on plaintiff’s beach, defendant claimed a right 
by prescription to take an unlimited quantity of sand from the beach, and 
offered evidence that he had done so as one of the public, and not by virtue of 
his estate in any particular land. Held, that, even if such a prescription as 
claimed could lawfully exist (and semble it could not), the evidence offered had 
no tendency to prove it. — Merwin v. Wheeler, 41 Conn. 14. 


Promissory Note. —See Birts anp NorEs. 
Proxy. — See AGENT, 1. 


XUM 
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RaILRoap. 

A corporation was authorized to build and maintain a railroad ‘‘ from B. 
to the city of M.’’ Held, that it might take land for its road within the city 
limits of M. — Hazlehurst v. Freeman, 52 Ga. 244. 

See Action, 4 ; CARRIER ; ConFLICT or Laws, 1; Sails AND SEk- 
VANT, 2. 

REBELLION. — See War. 
Receipt. — See Action, 5. 
REINSURANCE. — See InsuRANCE (Fire), 1, 2. 
REMAINDER. — See Devise, 2. 


ReMOovAL OF Suits FROM STATE TO UNITED States Courts. 

A cause was tried in a State court, and the jury disagreed. Held, that it 
was not afterwards removable into the United States Circuit Court. — Galpin 
y. Critchlow, 112 Mass. 339. 

REPEAL. — See PENALTY. 
RepLevin. — See ForREIGN JUDGMENT, 1. 


REScISsIoN. 


Executory contracts were made on different days for the sale of goods, to 
be paid for on delivery, the deliveries under the second contract to begin when 
those under the first were completed. The purchaser refused to pay for goods 
delivered under the first contract, unless the seller would give security for the 


entire fulfilment of the contracts. Held, that the seller was justified in con- 
sidering the second contract abandoned, and was not liable to the purchaser 


for non-delivery of goods under it. — Stephenson v. Cady, 117 Mass. 6. 
See Inrant, 1; Sate, 1. 


Restriction. — See ConpiTi0n, 1, 2. 
Revocation. — See Devisr, 1. 


SALE. 

1. J. C. bought stock, and paid for it by his check; and the stock was 
transferred to him on the books of the corporation, but no certificate was 
issued. When he gave the check he had funds to meet it, and a bona fide 
belief that it would be paid ; but, when it was presented, the bank on which 
it was drawn, having learned of frauds committed on the bank by J. C., 
refused payment, and J. C. became bankrupt. Held, that the stock belonged 
to his assignees, and that the seller of it could not rescind the sale. — Comins 
v. Coe, 117 Mass. 45. 

2. The owner of a chattel sold and delivered it to another, receiving from 
him part payment in cash, and a written promise to pay the balance on a day 
specified, or return the chattel. Held, that the title passed unconditionally to 
the purchaser. — McKinney v. Bradlee, 117 Mass. 321. 

3. Defendant agreed to sell stock to plaintiff, and received in payment a 
draft on J. S., and gave up the draft to J. S. on receipt of a check. Payment 
of the check was refused, and defendant declined to transfer the stock. Held, 
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that he was liable in an action for non-delivery, not having tendered back the 
check till the trial of the action. — Sears v. Ames, 117 Mass. 413. 
See Bona Five PurcHaser ; MERGER. 


SATISFACTION. 


A father agreed, for valuable consideration, to convey to his son S. one- 
half of a certain tract of land, parcel of a larger tract owned by him. He died 
without making any conveyance, but by his will devised to S. in fee one-half 
of the smaller tract, and to his wife for life, with remainder in fee to another 
son, the whole of the larger tract, ‘‘ excepting one-half of’’ the smaller tract 
‘*bequeathed to S.’’ Held, that the devise to S. was a satisfaction of his 
father’s contract, and not a gift ; and therefore that he could not claim the 
whole of the smaller tract, half by contract and half by devise.— Green v. 
Green, 49 Ind. 417. 


SrasHoreE. — See Prorit A PRENDRE. 


SET-oFF. 

A. gave to B. a bond secured by mortgage, with condition to pay a certain 
sum to B.’s executor within four months after his death. In a suit by B.’s 
executor to foreclose the mortgage, held, that A. could not set off a debt due 
to him from B. during his lifetime. — Patterson vy. Patterson, 59 N. Y. 574. 


SLANDER. 


1. A sentence of excommunication pronounced by a Roman-Catholic priest 
upon one of his parishioners, whether with or without authority, is not action- 
able, at least in the absence of an intent to injure the parishioner in his tem- 
poral affairs. — Fitzgerald v. Robinson, 112 Mass. 371. 

2. To call a person a bastard is not actionable per se. — Hoar v. Ward, 
47 Vt. 657. 

3. In an action on the case for slander, the declaration charged the speak- 
ing, at several times, of different words, none of which were actionable without 
special damage, and concluded with an averment of special damage ‘‘ by means 
of the committing of the said several grievances.’’ Held, that the whole decla- 


ration was bad for not showing any special damage resulting from the speak- 
ing of any particular words. — Jb. 


SLAVE. 

The publication in Texas of the Emancipation Proclamation by the general 
commanding the United States forces there, in June, 1865, was the date of 
the abolition of slavery in that State ; and therefore a note given in Texas for 
the purchase-money of slaves after that date, though before slavery was for- 
mally abolished by the 13th Amendment of the Constitution of the United 
States, was without consideration. — Garrett v. Brooks, 41 Tex. 479. 


STATUTE. 
Although a statute appears to be duly enrolled and certified by the proper 
officers, and published by authority as the law of the State, it is competent for 
a court to refer to the journals of the Legislature to ascertain whether the 
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statute actually was passed. — Berry v. Balto. & Drum Point R. R. Co.,41 Md. 
446. (But see Blessing v. Galveston, 42 Tex. 641.) 

See Conriict or Laws, 1, 2; ConstiruTionaL Law ; CoNsTITUTIONAL 
Law (State) ; Dower ; Penarty. 


STATUTE OF Fraups. — See Fraups, STATUTE OF. 
STATUTE OF LimiITATIONS. — See LimiTATIONS, STATUTE OF. 
Srock. — See CorporaTion, 1; TROVER. 
Suicipe. — See InsuRANCE (LIFE), 3. 
Sunpay. — See Lorp’s Day. 


Tax. 


1. The act of Congress making the tax on distilled spirits a lien on the 
land where they are distilled does not apply when the distillation is without 
the knowledge or consent of the land-owner. — Gudger v. Bates, 52 Ga. 285. 

2. By statute, counties are authorized to levy taxes to a certain amount for 
purposes specified, and, among others, ‘‘for ordinary county revenue.”’ By 
another statute, a tax is to be levied ‘‘ as early as practicable” to satisfy any 
judgment recovered against a civil corporation; and the law provides no other 
means of enforcing a judgment against such a corporation. Held, that a 
county could not levy a tax beyond the maximum allowed by the first statute 
in order to pay off judgments recovered against it. (CoLE, J., dissenting.) — 
Towa R. R. Land Co. v. Sac County, 39 Towa, 124. 

See Action, 5; ConstiruTionaL Law (State), 2, 4; PENALTY. 


TrenveR. — See InsuRANCE (LIFE), 2. 


THREATS. 

1. The prisoner was indicted under a statute for threatening to accuse the 
prosecutor of an offence with intent to extort money. The evidence was that 
the prisoner wrote a letter to the prosecutor, informing the latter that J. S. in- 
tended to prosecute him, and that the prisoner was to be the chief witness, and 
that his evidence would secure a conviction ; and promising to abscond, and 
not appear as a witness, if the prosecutor would pay him. The court was 
equally divided on the question, whether the letter was a threat to ‘‘ accuse ’’ 
within the meaning of the statute. — People v. Braman, 30 Mich. 460. 

2. Declaration for wrongfully “‘ threatening plaintiff with great injury.” 
Held, bad, as too general. — Grimes v. Gates, 47 Vt. 594. 


Tort. — See Conrtict oF Laws, 1, 2. 


TRADE-MaRK. 

An exclusive right cannot be acquired to the words ‘‘ Gold Medal,” as a 
trade-mark upon the wrappers of a manufactured article. — Taylor v. Gillies, 
59 N. Y. 331. 

TRESPASS. 

Plaintiff agreed with defendant, who was the owner of land, to cultivate 
it on shares, taking exclusive possession of the land and control of the crops, 
and retaining his own share. Defendant entered, and removed the crops. 
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Held, that plaintiff might maintain against defendant an action of trespass 

qu. cl., and recover damages for taking his share of the crop as matter in aggra- 

vation of the entry; or might waive the entry, and bring trespass de bonis ; or 

might waive the trespass, and bring trover. — Warner v. Abbey, 112 Mass. 335. 
See LIcENsE. 


TriaL. — See JupGE; Jury; View. 


TROVER. 
Trover lies for stock in a corporation. (Foster, J., dissenting.) — Ayres v. 
French, 41 Conn. 142. 

See Bona Five Purcnaser; CONVERSION; TRESPASS. 

Trust. — See Bankruptcy, 3; Devise, 2. 

Trustee Process. — See ForeiGN ATTACHMENT. 
Vires.— See Corporation, 1; NATIONAL BANK. 
Usage. —See AGENT, 2. 


VENDOR AND PURCHASER. 


The purchaser of land cannot require of the vendor any covenants in the 


deeds of conveyance, unless the agreement for sale expressly stipulates for 
them. — Thayer v. Torrey, 8 Vroom, 339. 


Venpor’s Lien. 

Plaintiff’s land was sold by auction under an execution, and bought by 
defendant, who bid more than enough to satisfy the execution. Held, that 
plaintiff had a lien on the land for the balance of defendant’s bid. — Yar- 
borough v. Wood, 42 Tex. 91. 

VENUE. 

1. An indictment purported to be found by the grand jurors of the State, 
duly elected, &c. to inquire into and present all felonies, &c., ‘‘ committed in 
the county of —— in said State, cognizable in the District Court held in and 
for the county of Titus and State aforesaid.’’ Held, bad on motion to quash. 
— State v. Hilton, 41 Tex. 565. 

2. Semble, that, in a criminal prosecution, it is not necessary to prove the 
venue beyond a reasonable doubt. — Barrara v. The State, 42 Tex. 260. 


View. 
On the trial of an indictment for hog-stealing, the jury were permitted 
to leave the court-room, and take a view of the hog. Held, error. — Smith v. 
The State, 42 Tex. 444. 
Vor anv Vorasie. — See Lunatic. 
Votuntary Conveyance. — See FraupULENT CONVEYANCE. 


Vorer. 

A candidate for a county office, the salary of which-was fixed by law, an- 
nounced in a circular to the voters and tax-payers of the county his willing- 
ness to serve for a less salary. Held, that such offer was illegal, and that votes 
influenced by it should be rejected. — State v. Purdy, 36 Wis. 213. 

Watver. — See Insurance (Fine), 3. 
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War. 


A bill was protested in Louisiana in 1862 by a notary appointed by the 
authorities of that State while in rebellion; and he sent notice to the indorser 
through the post-office as then established. Held, that the court could recognize 
neither the authority of the notary, nor the existence of any legal service by 
mail, the United States mails being suspended. — Donegan v. Wood, 49 Ala. 
242 ; Todd v. Neal, Ib. 266. 

See ConstiruTIoNAL Law, 1; InsurANcE (LIFE), 2. 


WARRANT. — See Bar. 
Warranty. — See DamaceEs, 6. 


Way. 


1. The owners of a toll-bridge tore up part of the floor of the bridge to make 
repairs, and took no toll while the repairs were making. Held, that they were 
not liable to a person who was injured in trying to cross the bridge, having 
notice of its condition. — Tift v. Jones, 52 Ga. 538. 

2. A right of action against towns is given by statute to any person for 
damage to him, his team, carriage, or other property, caused by want of repairs 
ofahighway. Held, that aman might recover under the statute for loss of his 
wife’s services, and expenses of her sickness resulting from an accident caused 
by a defective highway. — Hunt v. Winfield, 36 Wis. 154. 

See Corporation, 3; HomesTEAD. 


Winow. — See Conr.ict or Laws, 1; Dower; FRAUDULENT CONVEYANCE. 
Wit. — See Devise; Propate; SATISFACTION. 


WITNEss. 


A witness was summoned to attend court in several cases on the same day. 
Held, that he was entitled only to one day’s fees for the whole. — Hardin v. 
Polk County, 39 Iowa, 661. 

See HusBaAND AND WIFE; JUDGE. 


Worps. 
Accuse.”? —See TureEats, 1. 
* Any Court.’? —See JURISDICTION. 
“ Due Process of Law.” —See ConstiruTionaL Law (State), 4. 
** Each Party.’? —See CHALLENGE. 
Fiduciary Character.”? —See BAnkrurtcy, 38. 
** From a House.’’ —See Larceny, 1, 2. 
** Owned and Occupied.’? — See HoMESTEAD. 
To be Finished.”? —See Contract, 1. 
the City.”” —See 
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DIGEST OF CASES IN BANKRUPTCY. 


[Tuts includes Nos. 1, and 7 to 12, of Vol. 11 of the Nat. Bankruptcy 
Register, Vol. 12, and five numbers of Vol. 13; also most of the cases decided 
in the State courts and published since April, 1875.] 


ABATEMENT. — See ASSIGNEE, 17; PLEADING, 1; DiscHARGE, 4. 
Acceptor. — See Proor, 1. 
AccOMMODATION Paper. — See PARTNERSHIP, 2. 


ACTION. 


1. The amendment to section 21, passed June, 1874, providing that a 
creditor proving his debt shall not be held to have waived his right of action 
against the bankrupt, when a discharge has been refused, or the proceedings 
have been determined without a discharge, was not intended to change the law 
on the subject, but simply to remove all doubt as to its true construction. — 
Miller v. O’ Kain, 12 Sup. Ct. R. (N. Y.) 39. 

2. The assignee of a claim made by a bankrupt after proceedings in bank- 
ruptcy had been begun may maintain an action thereon, if the proceedings 
are discontinued before the appointment of an assignee. — Aline vy. Bauendahl, 
12 N. B. R. (N. Y.) 575. 

3. An action to foreclose a mortgage brought in a State court before pro- 
ceedings in bankruptcy were begun will be stayed till such proceedings are 
closed upon application of the assignees. — Markson vy. Haney, 12 N. B. R. 
(Ind.) 484. 

4. One who has purchased in another State choses in action belonging to 
the estate of the bankrupt cannot prosecute in Massachusetts a suit thereon 
in his own name. — Leach v. Greene, 12 N. B. R. (116 Mass.) 376. 

5. One from whose possession the assignee of a bankrupt has taken goods, 
claiming them bona fide as part of the bankrupt estate, may forthwith replevy 
them from the assignee on a writ issuing from the State court, notwithstand- . 
ing that the Bankrupt Act provides that no one shall maintain an action 
against an assignee for any thing done by him as such assignee without giving 
him twenty days’ notice. — Leighton v. Harwood, 12 N. B. R. (111 Mass.) 360. 

6. The United States may bring a bill in equity to enforce the priority 
of payment of their debt before proving their claim. — United States v. Lewis, 
13 N. B. R. (E. D. Penn.) 33. 

See AssIGNMENT, 5; AssIGNEE, 4, 10, 13, 16; JurispicTion, 18; Re- 
cEIPToR; REMEDY. 


Act or BANKRUPTCY. 


1. Under the laws of Iowa, an assignment by a debtor for the benefit of 
all his creditors is an act of bankruptcy, though not absolutely void ab initio, 
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but only subject to be avoided by proceedings taken under the Bankrupt Act. — 
Cragin v. Thompson, 12 N. B. R. (Iowa) 81. 

2. The execution of a mortgage to secure a pre-existing debt covering the 
entire stock in trade of the bankrupt, made with intent to hinder delay and 
defraud creditors, is an act of bankruptcy authorizing an adjudication. — Jn re 
McKibben, 12 N. B. R. (E. D. Mich.) 97. 

8. An act of bankruptcy is sufficiently alleged which sets out that the 
debtor, being a merchant and trader, fraudulently stopped payment, without 
alleging that he stopped payment of his commercial paper. — Jn re Hadley, 12 
N. B. R. (Mich.) 366. 

4. A general assignment, though so defective that it could not be enforced, 
is an act of bankruptey. — Jn re Mendelsohn, 12 N. B. R. (Cal. Dist.) 533. 


ADJUDICATION. 

1. A decree adjudging a debtor to be a bankrupt is in the nature of a de- 
cree in rem as respects the status of the party; and, in case the court rendering 
it has jurisdiction, it is only assailable by a direct proceeding in a competent 
court, if due notice was given, and the adjudication was correct in form. — 
Michaels v. Post, 12 N. B. R. (U. 8. S. Ct.) 152. 

2. An adjudication obtained by default on June 22, 1874, set aside, upon 
motion of the debtor for such purpose, upon the ground that the requisite pro- 
portion had not joined. — Jn re Carrier, 13 N. B. R. (W. D. Penn.) 208. 

3. Under the act of March 2, 1867, an adjudication had on the alleged 
act of bankruptcy does not bind, as to the facts so adjudicated, other creditors 
who did not and could not intervene between the petitioning creditors and the 
alleged bankrupt to prevent the adjudication of bankruptcy. — Jn re Thomas, 
11 N. B. R. (E. D. Mo.) 330. 

4. Where a debtor appears and admits the allegations in a creditor’s petition 
for adjudication, is adjudged a bankrupt, and a trustee, under sect. 43 of the 
act, is appointed to settle the estate, a creditor who has proved his debt cannot 
after the bankrupt’s death cause the adjudication to be vacated, and all pro- 
ceedings under it set aside and annulled, on the ground that it was obtained 
fraudulently. — Jn re Thomas, 11 N. B. R. (E. D. Mo.) 330. 

See AppEAL, 3; ATTACHMENT, 2; JURISDICTION, 9; LEASE, 3; PETI- 
TION, 10; SUPERVISORY JURISDICTION. 

ApversE Cram. — See Contempt, 4. 
Arripavit. — See Norary Pvustic, 3; Petition, 22. 


AGENT. — See Proor, 17. 


ALmony. 

A decree for alimony becomes a lien upon the land upon the registration of 
the decree in the county where the land lies. —Jn re Garrett, 11 N. B. R. 
(E. D. Va.) 493. 

See DiscuarGe, 5; Divorce; Homesteap. 


AMENDATORY ACT. 


Section 12 of the act of 1874 imports the element of guilty knowledge 
into compulsory cases of bankruptcy; and the whole section is made applicable 
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to all cases commenced since Dec. 1, 1873. Hence, any construction put 
upon section 11 which leaves section 35 unamended as to cases since Dee. 1, 
1873, would render the Amendatory Act inconsistent with itself. — Singer y, 
Sloan, 11 N. B. R. (E. D. Mo.) 433. 


AMENDMENT. 


1. The provisions of section 11 of the act of June 22, 1874, amending 
section 35 of the original act from having ‘‘ reasonable cause to believe,” to 
‘“know,’’ apply to all cases commenced after that time, although relating to 
transactions which occurred before. — Singer v. Sloan, 12 N. B. R. (E. D. Mo.) 
208. 

2. The two phrases are not in contemplation of law identical, nor equiva- 
lent. — Ibid. : 

3. In reducing the time within which conveyances, preferences, &c., were 
to be invalidated, and in giving the Amendatory Act no force until after the 
respective two or three months had expired, it is obvious that Congress de- 
signed not to interfere with past transactions or with cases under section 35 
which were then pending, so far as time was an element. — /bid. 

4. In voluntary cases undetermined, as well as compulsory cases, section 9 
of the amendment of June 22 governs. — Ibid. 

5. In cases of compulsory bankruptcy actually commenced, though not 
determined, prior to Dec. 1, 1873, the amendments of June 22, 1874, do not 
apply. — Ibid. 

See Petition, 2,5; ReEAsoNABLE CausE TO BELIEVE. 


APPEAL. 


1. An appeal from the District to the Circuit Court will not be allowed 
unless claimed and notice given to the clerk and to the other party within ten 
days after the entry of decree, or decision appealed from. — Wood v. Bailey, 
12 N. B. R. (U. S. S. Ct.) 132. 

2. ‘* Defeated party,’’ as one to be notified of the appeal in section 4981, 
means ‘opposite party,”’ or ‘‘ successful party,’’? or ‘‘ adverse party.’’— 
Ibid. 

3. A proceeding in bankruptcy, from the filing of the petition to the settle- 
ment of the estate, is but one suit. Ne appeal could be taken to the whole 
proceeding, and therefore none could be taken to any part of it, as to set aside 
an adjudication. — Sandusky v. First Nat. B’k of Indianapolis, 12 N. B. R. 
(U. S. S. Ct.) 176. 

4. To authorize an appeal to the U. S. Supreme Court from a judgment or 
decree of a Circuit Court reviewing the action of a district court under its bank- 
ruptcy jurisdiction, the case must be one in which an appeal may be taken from 
the District to the Circuit Court; that is, a case in equity arising under or 
authorized by the Bankrupt Act. — Ibid. 

See SurPERVIsSORY JURISDICTION. 


ARRANGEMENT. — See ADJUDICATION, 4. 


XUM 


DIGEST OF CASES IN BANKRUPTCY. .- 509 


ARREST. 

The arrest of a bankrupt after the adjudication of bankruptcy, upon a warrant 
issued before that adjudication, under the act of March 2, 1867, is unauthor- 
ized by law; and a bond given to procure release from such arrest is void. — 
Usher v. Pease, 12 N. B. R. (116 Mass.) 305. 

See ProvisionaL WARRANT. 


ASSESSMENT. — See CorporaTION, 9; EvipENCE, 4. 


ASSETS. 

Where real estate is purchased by partners as a speculation, in which the 
capital was to be derived from and the losses were to be sustained by the 
assets of the mercantile firm, and the profits which were to accrue were to 
augment the capital of the mercantile firm, it is to be treated as firm assets. — 
Hiscock v. Jaycor, 12 N. B. R. (N. D. N. Y.) 507. 

See Exemption, 2; JounT AND SEPARATE EsTArTE, 2. 


ASSIGNMENT. 

1. When an assignee, under an assignment for the benefit of all creditors, 
made in pursuance of the State law, acted in good faith, had no interest in 
the assignment, and derived no benefit from it, but pursued the State law, 
and paid over all the assets to the creditors proving their claims, he will not 
be held liable to an assignee in bankruptcy for the value of the property as- 
signed to him. — Cragin v. Thompson, 12 N. B. R. (Iowa) 81. 


2. Property in the hands of an assignee, under the State law, is not so in 
custodia legis, after the adjudication in bankruptcy, as to exempt such assignee 
from liability to the assignee in bankruptcy, or from proceedings in the Federal 
courts to protect the rights of creditors under the Bankrupt Act. — Jbid. 

3. A voluntary general assignment for the benefit of creditors is voidable, not 
void. — Sparhawk vy. Drexel, 12 N. B. R. (E. D. Penn.) 450. 

4. An assignment at common law is not a part of the insolvent law, and 
hence is not superseded by the Bankrupt Act. — Cook v. Rogers, 13 N. B. R. 
(Sup. Ct. Mich.) 97. 

5. The rights of action, which are transferred to assignees in bankruptcy, do 
not involve claims for personal damages. They are rights founded upon bene- 
ficial contracts made with the bankrupt, where pecuniary loss is the substantial 
and primary cause of action, and for injuries affecting his property, so far as 
they do not involve a claim for personal damages. — Dillard v. Collins, 25 Gratt., 
Va. 343. 

See Action, 2; Act or Bankruptcy, 1; Contempt, 4; Estopprr, 1; 
EvipENCE, 5; PLEApING, 16. 


ASSIGNEE. 

1. An assignee appointed under the adjudication of an individual member 
of a firm acquires a title to the firm assets, whether the firm is in existence 
or has been dissolved. — Hudgins v. Lane, 11 N. B. R. (N. C.) 462. 

2. When a conveyance is attacked for fraud, outside the Bankrupt Act, by 
the assignee in bankruptcy, he represents the rights of general creditors, and 


510 DIGEST OF CASES IN BANKRUPTCY. 


may for such fraud avoid the instrument, though he has no specific lien upon 
the property thereby conveyed. — Cragin v. Carmichael, 11 N. B. R. (U. 8. 
8. Ct.) 511. 

3. When an assignee sells incumbered property without any special order 
from the court, he sells the same subject to any and all lawful incumbrances, 
and can convey no better or higher interest than the bankrupt could have. — 
— Ray v. Brigham, 12 N. B. R. (U. 8. 8. Ct.) 145. 

4. An action for damages for malicious abuse of legal process in certain 
garnishee proceedings is an action for a personal injury, and does not pass to 
the assignee. — Neonan v. Orton, 12 N. B. R. (Wis.) 405. 

5. And the action will be prosecuted in the name of the bankrupt, unless 
the assignee assumes it. — /bid. 

6. If a debtor acquiesces in and ratifies the sale of stock lodged by him as 
collateral, his assignee is bound thereby, though they were sacrificed, if made 
before commencement of proceedings in bankruptcy, but not if made after. — 
Sparhawk vy. Drexel, 12 N. B. R. (E. D. Penn.) 450. 

7. An assignee may impeach deed of real estate void for want of registra- 
tion, and subject the property to the payment of debts, though a general 
creditor could not. — Barker v. Smith, 12 N. B. R. (La. C. Ct.) 474. 

8. The assignee of a bankrupt corporation is in no such sense trustee of the 
creditors that he can prosecute a claim against a trustee of the corporation 
who has rendered himself individually liable for the corporation debts by 
reason of making a false report. — Bristol v. Sanford, 13 N. B. R. (Conn. C. 
Ct.) 78. 

9. An assignee in bankruptcy of a corporation can maintain an action at 
law to recover for unpaid subscriptions to its capital stock. — Sanger vy. Upton, 
13 N. B. R. (U.S. 8. Ct.) 226. 

10. An order of the District Court, directing the balance of unpaid sub- 
scriptions for stock to be paid, is conclusive as to the right of the assignee to 
bring suit therefor. — Ibid. 

11. It is not necessary that the stockholders should be before the court 
when such order was made. — Ibid. 

12. Nor can the stockholders question the validity of the order in an action 
by the assignee to recover such balance. — bid. 

13. An assignee takes the property of the bankrupt subject to lien of 
attachment; and, upon sale of the same, he is liable to the attaching officer for 
the same. — Rowe v. Page, 54 N. H. 190. 

14. An assignee, by entering his appearance and pleading, waives the 
twenty-days’ notice provided under section 14. — Ibid. 

15. The rights and interests acquired by an assignee in the property of 
the bankrupt are no greater than the bankrupt’s; and any defence good against 
the bankrupt is available in an action by the assignee. — Woodin v. Frazee, 
38 N. Y. Sup. Ct. 190. 

16. An assignee is liable to an action for refusing to deliver property sold, 
if, having authority to make the sale, he actually makes one, and subsequently 
refuses so to deliver. — Ives v. Tregent, 29 Mich. 390. 

17. The notice named in section 14 of the act has no application to a bill 
to enjoin a judgment recovered by the bankrupts by their fraudulent conduct 
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before bankruptcy; nor will the failure to give such notice be taken ad- 
vantage of by plea in abatement, and not by motion to dismiss. — Weakly v. 
Miller, 1 Tenn. Ch. R. 523. 

See AssiGNEE, 1, 2; InpIcTMENT, 1; Lire Poricy, 2; MortGace, 5; 
PLEADING, 15; Proor, 11; Ramroap; Rent, 8; State Court, 1, 2. 


ATTACHING CREDITORS. 


1. Attaching creditors have a right to appear, and oppose an adjudication 
petitioned for upon an involuntary petition. — In re Mendelsohn, 12 N. B. R. 
(Cal. Dist.) 533. 

2. Attaching creditors stand in such a relation to the property of the 
debtor, and have such an interest in the proceedings in bankruptcy against 
the debtor, that they may intervene to prevent adjudication, upon the ground 
that the requisite value of the provable debts had not joined. — Jn re Hatje, 12 
N. B. R. (E. D. Wis.) 548. 


ATTACHMENT. 


1. When attachment proceedings are regularly commenced, a levy made, 
and the property is in the possession of the sheriff before the filing of the 
petition in bankruptcy, when there is no stay of proceedings or other measures 
in the Bankrupt Court to arrest the suit in the State Court, there being no 
fraud, a sale is had under the judgment of the State Court, a deed is given 
by the sheriff, and possession taken under it, the title acquired under such 
sale cannot be attacked by the assignee collaterally in a suit at law. — Valliant 
v. Childress, 11 N. B. R. (U. S. 8. C.) 317. 

2. A creditor who had obtained a preference by attachment, and was no 
party to the bankruptcy proceedings, may move to set aside an adjudication. — 
In re Bergeron, 12 N. B. R. (E. D. Mich.) 385. 

3. The provisions of section 14 of the Bankrupt Act, as to the dissolution 
of attachments on mesne process, apply to attachments sued out of the State 
courts. — Bank of Columbia y. Overstreet, 13 N. B. R. (Ky. Ct. Appeals) 154. 

4. A plaintiff having a valid attachment upon the property of the de- 
fendant, who, pending the action, has been discharged in bankruptcy, and 
against whom he otherwise would have a right to a judgment in the common 
form, is entitled to a special judgment to be enforced only against the attached 
property; and, when an attachment has been made upon both real and personal 
property, his right to this special judgment is not affected by the fact, that, by 
the act of the parties, the attachment as to the personal property has been dis- 
solved. — Bosworth v. Pomeroy, 112 Mass. 293. 

5. An attachment made more than four months before proceedings in 
bankruptcy may be dissolved pending such proceedings by giving bond under 
the State statutes. — Braley v. Boomer, 116 Mass. 527. 

See AssiGNEE, 13; Bonn, 2; PREFERENCE, 7; TITLE. 


ATTORNEY. 

1. An assignee can only be represented in the written proceedings by his duly 
appointed attorney; yet another attorney may appear in court as counsel for the 
assignee in a particular proceeding therein pending, as provided in section 1000 
of the Oregon Civil Code. — In re Comstock, 13 N. B. R. (Oregon Dist.) 193. 
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2. An attorney for a witness who has no standing before the court in this 
proceeding cannot be heard to question the authority of an attorney who 
appears as counsel for the assignee. — Ibid. 

See Desrs; Frees, 4; Witness, 3. 


QUERELA. 

Audita querela is the proper writ upon which to examine the grounds of 
refusal to set aside an execution on account of the defendant’s discharge in 
bankruptcy, and not a writ of error. — Williams y. Butcher, 12 N. B. R. (Penn.) 
148. 

BANKRUPT. 

1. When the bankrupt is seeking to prevent the establishment of a claim 
against himself, he has sufficient interest to entitle him to maintain an appeal 
from a judgment thereon. — Sanford v. Sanford, 12 N. B. R. (N. Y.) 565. 

2. And especially so from the judgment affirmance of an appeal with costs, 
obtained after adjudication of bankruptcy. — Ibid. 

See Petition, 16. 


Bankrupt Act. — See INso_vent Law. 


BANKRUPTCY. 
A purchaser of real estate under a judgment obtained upon foreclosure of a 
mortgage will not be released from the purchase upon the ground of defective 
title by reason of commencement of proceedings in bankruptcy against the 


owner of the equity before final judgment obtained. — Lenihan v. Haman, 
11 N. B. R. (N. Y.) 471. 


See AMENDMENT, 4, 5; JupGMENT, 4; STOCKHOLDERS. 


Bankrupt Law. 

1. An act to prevent fraudulent assignments, passed in Kentucky March 10, 
1856, is not a bankrupt law or an insolvent act, and is not superseded by the 
Bankrupt Act. — Ebersole v. Adams, 13 N. B. R. (Ky. Appeals) 141. 

2. A bankrupt law is uniform in the sense of the Constitution, which gives 
effect to all the exemption laws of the several States.— Jn re Duerson, 13 
N. B. R. (Ky. Dist.) 183. 

See Strate Court, 3. 

Bonp. 

1. Where the defendant, after receiving his discharge in bankruptcy, filed 
a bond to dissolve an attachment existing upon the property of the defendant 
for a period more than four months prior to the commencement of proceedings 
in bankruptcy, held, that the bond was filed too late, and that plaintiff was 
entitled to have the special judgment entered. — Johnson vy. Collins, 12 N. B. R. 
(Mass.) 70. 

2. An attachment made more than four months before proceedings in bank- 
ruptcy under the statute of March 2, 1867, may be dissolved pending such pro- 
ceedings by giving bond under the general statutes.— Braley vy. Boomer, 
12 N. B. R. (116 Mass.) 303. 

See Arrest; ArTacuMENT, 5; Dest, 14. 
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Books or Account. 


1. The fact that a merchant or tradesman did not keep proper books of 
account is made by the Bankrupt Act a c&use for refusing to discharge, without 
any reference to the intent to defraud or to the result. —Jn re Archenbrown, 
12 N. B. R. (E. D. Mich.) 17. 

2. The question of book-keeping is one of fact, in each case; and a retail 
grocer keeps proper books of account who keeps all his invoices carefully to- 
gether, and can from them make out a complete account of all goods received. 
—Inre Reed, 12 N. B. R. (Mass. Dist.) 390. 


BRoKERs. 


Brokers buying stock upon orders, and holding the stock with the margin as 
security, are bound to take notice of the bankruptcy of their correspondent; 
and if they keep them an unreasonable time, sell without notice, and a loss 
accrues, they cannot hold the bankrupt’s estate for such loss. — In re Daniels, 
13 N. B. R. (CN. D. Ill.) 46. 


BuRDEN OF PRooF. 

Where a creditor has proved a claim against the bankrupt’s estate, and is 
ordered to appear and submit to further examination thereon, the citation 
throws upon the creditor the burden of supporting his claim by further proof 
than that already filed. — Jn re Lount, 11 N. B. R. (N. D. IL) 315. 


Caveat CrepiToR. — See SALE, 2. 
Cuoses 1n AcTtion— See Action, 4. 
Ciaim. — See BurDEN oF Proor; Contract; Dest, 4; Examination, 1,2. 


CoLLATERALS. 

1. Creditors vested with authority to sell collaterals deposited with them 
need not sell them at auction, but may dispose of them at the Stock Exchange 
or Brokers’ Board. — Sparhawk y. Drexel, 12 N. B. R. (E. D. Penn.) 450. 

2. At the time the bankrupts borrowed of the defendants they gave their 
four notes, and transferred, as collateral security therefor, bills receivable, some 
of which were past due. On the day following, for convenience of collection, 
the collaterals were returned to the bankrupts, to be by them collected for the 
defendant, or to be replaced by others. One of the four notes was paid at ma- 
turity, and the others renewed from time to time, and the collaterals replaced 
in part by others. A few days before the filing of the petition in bankruptcy, 
all the collaterals were withdrawn, and others were contemporaneously pledged 
in their stead. Held, that this was not a fraudulent transaction, but a mere 
exchange of securities; and that there is nothing in the Bankrupt Law which 
prevents an insolvent from dealing with his property, selling or exchanging it 
for other property, before proceedings in bankruptcy are taken by or against 
him, provided such dealings be conducted without any purpose to delay or 
defraud his creditors, or to give a preference to any one, and does not impair 
the value of his estate. — Clark y. Iselin, 11 N. B. R. 337. 

8. The United States are not obliged to apply the proceeds of collaterals 
to the satisfaction or reduction of their debt before asserting a right to the 
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fund in the hands of a trustee or assignee. — United States v. Lewis, 13 N. B, 
R. (E. D. Penn.) 33. 
See AssiGNEE, 6; Proor, 13. 


CoMMERCIAL Paper. 

The mere presentation to a drawee of an ordinary commercial draft, drawn 
against a general balance without acceptance by the drawee, does not operate 
as an appropriation or equitable assignment of the amount drawn for in favor 
of the payee or holder, and creates no lien in his favor as against such funds. — 
Randolph v. Canby, 11 N. B. R. (Del.) 296. 

See Petition, 4. 


ComPosITION. 


1. It is no sufficient reason for refusing to confirm a composition, that the 
effect will be to give into the possession of the debtor the property which rep- 
resents his assets. The creditors in the resolution may make provision on the 
subject. — Jn re Reiman, 11 N. B. R. (S. D. N. Y.) 21. 

2. A resolution for composition which provides for payment in notes ‘ sat- 
isfactorily indorsed ’’ will not be confirmed unless the resolution names the 
indorser, or provides for his being definitely named. — Ibid. 

3. A composition which does not substantially appropriate all a debtor’s 
property to pay his creditors pro rata is not for the best interest of all con- 
cerned, and cannot proceed without injustice to the creditors, and will not be 
confirmed by the court. — Ibid. 

4. The amendment of section 43 of the Bankrupt Act as to composition is 
not unconstitutional because it provides for a discharge of the debtor from his 
liabilities, upon the acceptance by a portion of his creditors of a partial pay- 
ment of their debts, without the surrender of the debtor’s property. — Ibid. 

5. A composition which provides for a payment to the creditors partly in 
notes, instead of money, conforms to the law. — Jbid. 

6. At a meeting of creditors for composition, it seems that the obvious 
intent of the act is, that any creditor may there make inquiries of the debtor. — 
In re Morris, 11 N. B. R. (Mass.) 443. 

7. The court will refuse to record a resolution for composition where the 
creditor’s right of inquiry was by vote of the meeting postponed till after the 
consideration of the resolution. — Ibid. 

8. The duty imposed upon the court to ascertain whether a composition is . 
beneficial to creditors, seems to be, in the absence of fraud and concealment, to 
see whether the estate would pay more in bankruptcy. — Ibid. 

9. Where it appears that a settlement in bankruptcy will be more for the 
interest of creditors than one by compromise, the Bankruptcy Court has 
power and will refuse to record the resolution, though opposed by a small 
minority of the creditors. —Jn re Whipple, 11 N. B. R. (Mass.) 524. 

10. The examination of a debtor at a meeting for composition must be 
such only as will properly be in furtherance of obtaining a true statement of his 
debts and assets, and such as will aid in determining whether any or what com- 
position ought to be accepted. — In re Holmes, 12 N. B. R. (S. D. N. Y.) 86. 

11. Such examination must be completed before any vote is taken on the 
proposition for composition. — /bid. 
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12. The register must be held to possess the power to regulate the form 
and order of proceedings at the meeting, and to decide questions that may 
arise, subject to review by the court. He must necessarily decide who are en- 
titled to vote, and in respect to what amount of debts, and pass upon the 
regularity and propriety in form of the proof of debts and of letters of at- 
torney. — Jbid. 

13. Rules in respect to composition in New York. — Ibid. 

14. Books kept in the debtor’s business must be produced at such examina- 
tion, if required; and all questions asked in reference to any entries therein, 
bearing upon the condition of the debtor’s affairs, must be answered. — Jbid. 

15. Time may be given for experts to examine them, if necessary. — Jbid. 

16. The examination should be reduced to writing. — Jbid. 

17. General Order 36 is entirely prospective in its operation, and purports 
to refer only to proceedings for composition initiated after its adoption. — Ibid. 

18. The composition is a compromise of a debtor with his creditors, car- 
ried on under the regulations of law, and under the supervision and sanction of 
the court. It absolutely discharges the debts of those creditors whose names, 
addresses, and debts are placed in the statement produced at the meeting of 
creditors; and no other discharge is needed. — Jn re Bechet, 12 N. B. R. (La. 
Dist.) 201. 

19. The debts of those creditors whose names are not on the statement are 
not discharged, and the court would not be authorized to grant a discharge as 
to them. — Ibid. 

20. Creditors whose claims do not exceed fifty dollars are to be disregarded 
in computing the majority, who must pass the resolution, as well as in ascer- 
taining the number of those who are required to sign the confirmatory state- 
ment. — In re Wald, 12 N. B. R. (W. D. Mo.) 491. 

21. A resolution for composition providing for payment in notes will not 
be confirmed by the court. — In re Langdon, 13 N. B. R. (Mass. Dist.) 60. 

22. Upon application for composition, the register will be directed to call 
a meeting, and serve the proper notices. —In re Spades, 13 N. B. R. (Ind. 
Dist.) 72. — See also other requisites. 

23. Creditors whose debts do not exceed fifty dollars do not count in de- 
termining the number, but do in determining the value. — Jbid. 

24. Secured creditors vote upon the excess of their debt above the security, 
and upon their whole debt if the security is abandoned. — Ibid. 

25. One having personal security, and not upon the debtor’s estate, can 
vote upon his whole debt as an unsecured creditor. — Ibid. 

26. A resolution for composition providing for payments in instalments, 
secured by indorsed notes, is a compliance with the law. —Jn re Reiman, 13 
N. B. R. (S. D. N. Y.) 128. 

27. But the debtor is not discharged until the whole amount of the notes is 
paid. — [bid. 

28. In case of composition by a partnership, creditors, both joint and indi- 
vidual, may make the composition by general vote and general confirmation; 
or, if one of any class of the creditors perceives that the other class is about to 
force upon him an injust composition, he can demand a separate vote. — Jbid. 

29. A failure to include an asset in the debtor’s statement, where there is 
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no fraud nor want of knowledge on the part of the creditors, and the same is 
not of such value as would reasonably have required an alteration of the terms 
of the composition, does not render it void. ‘The testimony of the debtor at 
the meeting constitutes a part of his statement. — Jbid. 

30. Whenever the resolution has been definitely passed upon, the business 
of the meeting is over, and no adjournment is needed. — Jn re Spillman, 13 
N. B. R. (Mass. Dist.) 214. 

31. The confirmation need not be made at a meeting, nor presented to 
the register. — 

32. If presented, the register may consider the time spent in the examina- 
tion of it as under a special order. — Ibid. 

33. The short memoranda are not necessary in composition cases. — Jn re 
Spillman, 13 N. B. R. (Mass. Dist.) 214. 

34. A paper signed by any number of persons is but one paper, and is to be 
so considered in taxing fees. — /bid. 

See Frzs. 

ConcEeatine Assets. — See INDICTMENT. 


ConFESSION OF JUDGMENT. — See Fravup, 1; PREFERENCE, 5, 8. 


CoNSIDERATION. 

A written instrument promising to pay money implies a consideration; and, 

if there was none, it was for the defendant to plead and prove the want of 
it. — Beeson v. Howard, 11 N. B. R. (Ind.) 486. 


CONSIGNMENT. 


A consignor may reserve a special property in the goods consigned for the 
protection of the bills which he himself draws against the goods; but he can- 
not reserve a special property in favor of himself in bills which his consignee 
may draw upon sales of the goods which the consignee may make. — Jn re 
Chamberlaines, 12 N. B. R. (E. D. Va.) 230. 

See Lien, 6. 


Conspiracy. — See EvipEnce, 7. 


ContTEMPT. 


1. Although the Bankrupt Law contains no special authority to commit 
for refusal to answer or account to the satisfaction of the court, yet, if the 
debtor fails or refuses to account in a reasonable manner for the disposition 
of assets traced into his hands, he must be held to be acting in contempt of 
the jurisdiction of the court. — Jn re Salkey, 11 N. B. R. (N. D. Ill.) 423. 

2. Where it appeared from an examination of the bankrupts, before a regis- 
ter, that, within the nine months preceding the filing of the petition, the bank- 
rupts had purchased thirty-five thousand dollars’ worth of goods which had not 
been paid for at that time, that the assets turned over to the assignee were but 
nine thousand, and the bankrupts stated that they had no further account to 
give of their assets, it is a clear case of contempt, and the bankrupts were 
committed. — Ibid. 
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3. Although the Bankrupt. Law contains no special authority to commit for 
refusal to answer or account to the satisfaction of the court, yet, where the 
bankrupt admits the possession of property, and fails or refuses to account in 
a reasonable manner for the disposition of the same, he must be Jheld to be 
acting in contempt of the court, and may be committed. — Jbid. 

4. Where a general assignment for the benefit of creditors had been made, 
and an injunction served restraining the sale, and a sale thereafter made, a 
motion for contempt was denied, because such assignment is not necessarily in 
fraud of the Bankrupt Act, and because a title thus obtained cannot be deter- 
mined on a summary process to show cause. It is a claim adverse to that of 
the assignee, and must be determined by due process of law. — In re Marier, 
12 N. B. R. (E. D. Mich.) 185. 

See EXAMINATION, 3; JURISDICTION, 5. 


ContTRACT. 


1. Where two persons orally, at a public meeting of the congregation of the 
church, promise to contribute money for the use and benefit of the church, a 
common object of interest to each, on the express condition that the other 
would do the same, that one of the parties paid his, that the church upon the 
faith of this and other subscriptions incurred additional expense, it is a valid 
contract, founded on legal and sufficient consideration, enforceable in the courts 
of law, and to be allowed by this court as a provable claim. — Capelle v. The 
Trinity M. E. Church, 11 N. B. R. (Del. Dist.) 536. 

2. A contract for prison labor, which provides that the contractor shall de- 


posit with the comptroller a sum of money, is valid; and a failure to comply 
therewith cannot be claimed by the contractor for his own benefit. — Jn re 
Burt, 13 N. B. R. (N. D. N. Y.) 137. 


ConsTITUTIONAL Law. 


The jurisdiction of Congress over the subject of bankruptcies is not to be 
interpreted and limited by the British and Colonial statutes as they existed at 
the time of the Revolution, or adoption of the Constitution. — In re Reiman, 13 
N. B. R. (S. D. N. Y.) 128. 

See Composition, 4. 

ConvVEYANCE. 


An insolvent debtor may, for a present and sufficient consideration, sell or 
incumber his estate for the purpose of paying his debts, or to enable him to 
carry on his business, provided the transaction is bona fide, and free from fraud, 
or intent to defeat the operation of the Bankrupt Law. To defeat such con- 
veyance, the proof must show that the party to whom or for whose benefit the 
conveyance was made at the time knew or had reasonable cause to believe 
the grantor insolvent, and knew that a fraud upon the law was intended. — 
Gattman v. Honea, 12 N. B. R. (N. D. Miss.) 493. i 


CopaRTNERSHIP. 
An assignee in bankruptcy of the estate of an individual partner of a 
debtor copartnership cannot maintain a suit to recover back money previously 
paid to a creditor of the copartnership upon the ground that the money was 
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paid to such creditor in fraud of the other creditors of the firm, and in fraud of 


the provisions of the Bankrupt Act.— Amsink vy. Bean, 11 N. B. R. (U. 8. 
S. Ct.) 495. 


CoRPORATION. 


1. Upon a bill in equity, brought by an assignee against the stockholders of a 
corporation to enforce that provision of the Constitution of New York which 
declares that the stockholders shall be individually liable for the debts of the 
corporation to the amount of the stock, a demurrer was held well taken. The 
liability thus provided for is purely collateral to the liability of the bankrupt 
debtor. It is not a liability to the corporation itself, nor in any legal sense for 
the corporation. It is neither property nor a right of property, nor a credit of 
the bankrupt; and the assignee has no legal nor equitable title, right, or interest 
therein. — Dutcher v. Marine National Bank, 11 N. B. R. (E. D. N. Y.) 457. 

2. The fact that the assignee of stock is the president of the bank, and 
that the assignment was brought to the notice of the officers, cannot be sub- 
stituted for the requirements of the by-law, that all transfers must be done on 
the books of the bank. — Jn re Bachman, 12 N. B. R. (W. D. Mo.) 223. 

3. The by-law of a bank, prohibiting the transfer of any stock by a stock- 
holder, who, at the time, is indebted to the bank, is in conflict with no statute 
of Missouri, and is proper and reasonable. — Ibid. 

4. Unpaid balance on a stock subscription is such a debt, whether due or 
not due. — Ibid. 

5. The officers of a corporation cannot waive such a by-law, and thereby 
make a transfer valid. — Ibid. 

6. Nor can stockholders, even by consent of the officers of the corpora- 
tion, discharge the liability of an original stock subscriber, and undertake to 
substitute another party in his place, without the stock being paid up, when 
creditors are to be affected. — Ibid. 

7. Purchasers of a railroad corporation and its franchise do not thereby 
take the place of the pre-existing stockholders, become its corporators, and 
acquire its corporate entity. — Metz v. Buffalo, &c. R. R. Co., 12 N. B. R. 
(N. Y. Ct. Appeals) 559. 

8. A State has the right to impose reasonable conditions upon corporations 
of other States for allowing them to do business within its limits. — Lamb v. 
Lamb, 13 N. B. R. (Ind. Dist.) 17. 

9. The assessment by the Bankrupt Court upon stockholders of a bank- 
rupt corporation for unpaid subscriptions is conclusive, and cannot be ques- 
tioned in a collateral proceeding in another forum. — Michener v. Payson, 13 
N. B. R. (E. D. Penn.) 49. 

10. An agreement to subscribe for stock in a corporation obtained by the 
false representations of the directors of the company and its agents is not 
absolutely void, but voidable at the option of the subscriber. — Farrar v. 
Walker, 13 N. B. R. (E. D. Mo.) 82. 

11. But it is too late for him to avoid his obligation after waiting two 
years till the bankruptcy of the corporation without making any inquiry or 
investigation. — Ibid. 

12. Because A., trustee of a bankrupt corporation, has rendered himself 
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liable individually for the debts of the corporation, he cannot therefor be ex- 
cluded from any participation in the assets of the corporation till the other 
creditors are satisfied, but may share in the dividends as other creditors. — 
Bristol v. Sanford, 13 N. B. R. (Conn. C. Ct.) 78. 

13. The acceptance and holding of certificates of shares in an incoxporation 
makes the holder liable to the responsibilities of a shareholder; and the fact 
that the words ‘‘ non-assessable ’’ were stamped thereon does not operate as a 
waiver of the obligation created by such acceptance to pay the balance due 
upon his shares. — Upton v. Tribilcock, 13 N. B. R. (U. S. S. Ct.) 171. 

14. Where a subscriber to stock in a corporation received, some days be- 
fore, a copy of its charter and by-laws, he is bound thereby; and the fact that 
he has not read them is his own fault, and he is not released from his liability 
as a stockholder because of any misrepresentation as to the legal effect of the 
charter. — Ibid. 

15. Upon receiving certificates of stock in a corporation, the law implies an 
agreement to pay for any balance due thereon. — Sanger v. Upton, 13 N. B. R. 
(U. S. S. Ct.) 226. 

16. The Bankrupt Court may order the balance of unpaid subscriptions to 
stock to be paid as effectually as the directors, under the instruction of a ma- 
jority of the stockholders, might have done. — Ibid. 

See AssIGNEE, 8, 11; FraupULENT TRANSFER; Petition, 1, 24; 
SrocKHOLDERS, 1, 2; Ramroap. 


Costs. 


Costs incurred by attaching creditors pending bankruptcy proceeding do 
not constitute a debt, which should be considered in ascertaining the amount 
of debts owing at the time of filing of petition. Nor will such costs be ordered 
to be paid out of the estate, unless it be shown that the attachment proceed- 
ings were auxiliary to the contemplated bankruptcy proceedings, or otherwise 
beneficial to the estate. — In re Hatje, 12 N. B. R. (E. D. Wis.) 548. 

See Exemption, 5. 


CounseL FEEs. 

In case of involuntary proceedings, in which there was protracted litigation 
and doubtful questions of law, and a defence in good faith was made, counsel 
fees for the debtor will be allowed out of the estate, and the same fee as was 
allowed creditor’s counsel.—IJn re Portsmouth Savings Fund Society, 11 
N. B. R. (E. D. Va.) 303. 


Crepitors. — See PetiT10n, 17. 
Deatu. — See DiscHarGE, 7, 8. 


Dest. 

1. A loss under a policy of insurance issued by a company, happening after 
the adjudication of bankruptcy of company, and before the final dividend, 
is a claim provable against the company. —Jn re American Plate Glass and 
Fire Ins. Co., 12 N. B. R. (N. J.) 56. 

2. Where one creditor was induced to release his debt without any consid- 
eration through the fraud of another creditor, he has a right to consider such 
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release null, and to regard the debt as in full force. — Michaels v. Post, 19 
N. B. R. (U.S. S. Ct.) 152. 

3. A policy of insurance upon a vessel provided that it should be void 
while the premium note remained overdue and unpaid. The payment of the 
note after maturity, and after the vessel is stranded, would not revive the 
policy and make it a provable claim in bankruptcy. — Cardwell v. Republic 
Fire Ins. Co., 12 N. B. R. (N. D. Tl.) 253. 

4. A claim barred by the Statute of Limitations of the State in which pro- 
ceedings in bankruptcy are pending is not provable in bankruptcy, and must 
be excluded in computing the requisite proportion of creditors necessary to join 
in a petition for adjudication. — Jn re Noesen, 12 N. B. R. (E. D. Wis.) 422. 

5. A verdict for damages in tort is not a debt provable in bankruptcy. — 
Black v. McClelland, 12 N. B. R. (W. D. Penn.) 481. 

6. Nor is a judgment thereon entered after proceedings in bankruptcy 
were begun. — Ibid. 

7. A claimant may present a claim arising from fraud, and receive his divi- 
dend, but shall not prosecute it until the question of discharge is determined; 
but that thereafter, whether the petitioner be discharged or not, it shall remain 
a valid claim against him, recoverable in any proper form of suit. — Stokes v. 
Mason, 12 N. B. R. (R. I.) 498. 

8. ‘* Debt’? and ‘‘ claim ”’ in the Bankrupt Act are used as synonymous. — 
Ibid. 

9. A ‘*secured debt,’’ in the meaning of the Bankrupt Law, is one in 
which the security must be on the property, real or personal, of the bankrupt, 
that may be surrendered or conveyed to the assignee, not a claim secured by 
guaranty, indorsement, or collateral liability, of a third person, which may be 
proved in full. — Jn re Anderson, 12 N. B. R. (W. D. Wis.) 502. 

10. A claim of the United States to recover the value of goods which had 
become forfeited for a violation of the revenue laws is a debt provable against 
the bankrupt’s estate. — Barnes v. United States, 12 N. B. R. (S. D. N. Y.) 526. 

11. Money loaned to enable a debtor to abscond is not a provable debt. — 
In re Hatje, 12 N. B. R. (E. D. Wis.) 548. 

12. Where a legacy was left to a wife, consisting of stocks and money, the 
former of which were sold by the husband, and the proceeds thereof used by 
the husband in his business and upon his house, and, some nine months after, 
he gave a note and check to his wife for the same, such note and check, at 
that time and in the State of Delaware, did not constitute a claim which could 
be proved against the husband’s estate in bankruptcy. — Canby v. McLear, 13 
N. B. R. (Del. Dist.) 22. 

13. Where it is not shown when the final dividend was made, a claim is 
not provable which had not become liquidated or fixed at the time of the 
adjudication in bankruptcy. — United States v. Rob Roy, 13 N. B. R. (U. S. 
C. Ct. La.) 235. 

14. A bond given to release property seized by the government is not a debt 
created by fraud; and the fact that the claimant in his defence used the evi- 
dence of false witnesses would not affect it. — Jbid. 

See Corporation, 4; Costs; DiscHarGE, 22; IntEREsST; PETITION, 12; 
PLEADINGS, 17. 
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Decree. — See ADJUDICATION, 1. 
Derp. — See AssiGNEE, 7; Ricut or Way. 
DEMAND. — See INDICTMENT. 


DEPOSITIONS. 


Allegations in depositions ‘in proof of an act of bankruptcy should be made 
upon the personal knowledge of the deponent, and should make out a prima 
facie case. — In re Hadley, 12 N. B. R. (Mich.) 366. 

See PLEADING, 9; Proor, 6. 


DISCHARGE. 


1. An application for discharge, where there are no assets, may be granted 
after the expiration of one year from the adjudication, upon good cause shown 
for the delay. — In re Donaldson, 11 N. B. R. (E. D. Mo.) 460. 

2. The discharge of the member of a firm obtained under proceedings in- 
stituted by him individually will not discharge him from his partnership debts, 
there being no proceedings in bankruptcy by or against the firm. — Hudgins 
vy. Lane, 11 N. B. R. (N. C.) 462. 

3. An auctioneer, duly elected, gave bonds as required by law, and, fail- 
ing to pay over the proceeds of sales of property intrusted to him, was sued 
therefor with his sureties. He pleaded a discharge in bankruptcy, which was 

‘allowed as to him, but disallowed as to his sureties. Held, that the auctioneer 
came within the definition of a public officer under the act of 1827. The debt 
sued on was created while he was in a fiduciary character, and his discharge 
was no bar thereto, and his sureties were not entitled to be released of their 
liability on his official bond. — The Mayor, §c. v. Walker, 11 N. B. R. (S. C. 
Ga.) 478. 

4. A plea of discharge in bankruptcy, if in abatement, is bad, if not sworn 
to; if in bar, it cannot be pleaded if the notes and bonds sued on were both 
given after bankruptcy. — Beeson v. Howard, 11 N. B. R. (Tll.) 486. 

5. As to the monthly payments decreed as alimony falling due before 
bankruptcy, whether, so far as they are a personal charge, they are released by 
discharge in bankruptcy, quere. Those falling due after bankruptcy are due 
by natural obligation, and not by contract, and are not affected by a dis- 
charge. — In re Garrett, 11 N. B. R. (E. D. Vt.) 493. 

6. A bankrupt whose estate has no assets is not entitled to a discharge 
from his debts if he shall have neglected to apply for such discharge for more 
than one year from the time he was adjudged a bankrupt. The court cannot 
extend the time in consequence of the sickness or other disability of the bank- 
rupt. — In re Barrett, 11 N. B. R. (E. D. Tex.) 527. 

7. Where a discharge was granted to a bankrupt, without objection and 
after his death, the court has power to order the discharge to be made as on 
a date when the bankrupt was in life. — Young v. Ridenbaugh, 11 N. B. R. 
(W. D. Mo.) 563. 

8. See also as to the effect of death on proceedings in bankruptcy as dis- 
cussed by the court. — Ibid. 

9. Where a discharge was granted, after the death of the bankrupt, upon a 
special report of a master that he was entitled to it, the presumption is that 
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the bankrupt had filed the oath required by section 29; and this presumption 
is not overcome from the mere fact that it is not among the files. — Young v. 
Ridenbaugh, 11 N. B. R. (W. D. Mo.) 563. 

10. The discharge is the judgment of the court, and stands upon the foot- 
ing of other judgments. Opportunity is afforded to contest it. If not availed 
of in the mode and within the time allowed, all remedy to annul it is cut off. — 
Stevens v. Brown, 11 N. B. R. (Miss.) 568. 

11. A plea of discharge in bankruptcy, under the act of 1867, cannot be 
. obviated and avoided by a replication that the bankrupt had fraudulently con- 
cealed and withheld from his schedule of assets certain property. — Ibid. 

12. A discharge in bankruptcy does not per se operate as a discharge of all 
the bankrupt’s debts. The courts do not take judicial cognizance of a dis- 
charge in bankruptcy; but it must be pleaded to prevent judgment being 
rendered against an adjudged bankrupt. — Jenks v. Opp, 12 N. B. R. (Ind.) 19. 

13. Specifications of objections to a bankrupt’s discharge were filed before 
the amendments of June 22, 1874, were passed. After their passage, bank- 
rupts demurred to the one charging non-compliance with section 33, known as 
the * fifty-per-cent clause; ’’ and also to the one charging that the bankrupt’s 
being insolvent, with intent to prefer said opposing creditor, made an assign- 
ment for his benefit. Demurrers held good, and specifications stricken out. — 
In re Jones, 12 N. B. R. (N. D. Til.) 48. 

14. A discharge will be refused where the application is not made within 
the year from the adjudication, whether assets have come to the hands of the 
assignee or not. The application within the year by all classes of bankrupts is 
imperative, not permissive. — Jn re Sloan, 12 N. B. R. (N. D. N. Y.) 59. 

15. The plaintiff consigned to the defendant certain goods to be sold for a 
given sum, the defendant to retain any surplus as his commissions. The de- 
fendant sold the goods, but failed to pay over the proceeds; and suit was brought 
to recover the sum. Held, that this was a debt of a fiduciary character, and 
not barred by the bankrupt’s discharge. — Treadwell vy. Holloway, 12 N. B. R. 
(Cal.) 61. 

16. Voluntary petition was filed Nov. 10, 1873, and adjudication duly had. 
A judgment, obtained March 1, 1873, was proved against the estate; which 
judgment was recovered upon another judgment obtained in the same court in 
1862. This was the only debt proved; and, upon application for discharge, the 
creditor appeared in opposition, claiming that his assent had not been filed, 
nor thirty per cent been paid. Held, as this petition was filed before the pas- 
sage of the act of 1874, section 9 of the act as amended would not apply ; that 
although the judgment proved as the debt in this case was recovered in 1873, 
yet the contract on which the judgment of 1862 was based, and which contract 
was the basis of the judgment of 1873, was made prior to the judgment of 1862, 
and was, therefore, a debt contracted prior to Jan. 1, 1569, and no percentage 
of assets and no assent of the creditor were required. — Jn re Sheldon, 12 N. B. R. 
(S. D. N. ¥.) 63. 

17. In the absence of fraud, the discharge in bankruptcy is conclusive upon 
a creditor, whether he had notice or not, and cannot be impeached collaterally. 
— Williams v. Butcher, 12 N. B. R. (Penn.) 143. 

18. A discharge will bar a claim, although the residence of the creditor was 
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incorrectly stated in the schedule, and no notice of bankruptcy proceedings 
was ever served on the creditor, and he had no knowledge of the same. — Pat- 
tison v. Wilbur, 12 N. B. R. (R. I.) 193. 

19. The notice to be given, authorizing a district court to act in the matter 
of the discharge, is that required by section 29 in regard to the application for 
it. — Ibid. 

20. To obtain a discharge, the debtor must procure the assent of the cred- 
itors to whom he has become liable as principal debtor, and who have proved 
their claims; and the act of 1874 only changed the proportion of creditors 
whose assent is necessary. — In re Derby, 12 N. B. R. (S. D. N. Y.) 241. 

21. A discharge under the Bankrupt Law obtained after one under the State 
Insolvent Law does not affect the right of the trustee under the State Insolvent 
Law to property acquired by the insolvent by inheritance after the granting of 
the same. — Lavender v. Gosnell, 12 N. B. R. (Md.) 282. 

22. A debt is barred by a discharge, although the bankrupt omitted the 
creditor’s name from his schedules, and the creditor had no notice of the peti- 
tion for discharge, or of the proceedings in bankruptcy. — Lamb vy. Brown, 12 
N. B. R. (Ind. Dist.) 522; Platt vy. Parker, 13 Id. (N. Y. Supreme Ct.) 14. 

23. Where the record shows that the original cause of action was founded 
on fraud, judgment thereon does not merge the fraud, nor is it barred by a 
discharge. — Warner v. Cronkhite, 13 N. B. R. (E. D. Wis.) 52. 

24. The discharge bars a claim, although the creditor’s name was fraudu- 
lently omitted from the schedule, and he had no notice of the proceedings in 
bankruptcy. — Thurmond vy. Andrews, 13 N. B. R. (Ky. Ct. Appeals) 157. 

25. Creditors petitioning to set aside a discharge for fraud cannot rely 
solely upon testimony which was known to them before the granting of the 
discharge. — In re Marionneauz, 13 N. B. R. (La. Cir. Ct.) 222. 

26. The Federal government is not bound by a discharge under the Bank- 
rupt Act. — United States v. Rob Roy, 13 N. B. R. (U.S. C. Ct. La.) 235; 
United States vy. Herron, 20 Wall. 251. 

27. Where a discharge under the Bankrupt Act is no bar toa suit againsta 
surety upon a bond. — Eastman v. Hibbard, 54 N. H. 504. 

28. The claim of a conditional vendor for an illegal sale of the property 
by the vendee is not barred by the vendee’s discharge in bankruptcy. — 
Johnson v. Worden, 47 Vt. 457. 

29. The validity of a discharge in bankruptcy cannot be contested in a 
State court, even for fraudulent omission to give the plaintiff notice of the 
proceedings in bankruptcy. — Black v. Blazo, 117 Mass. 17. 

30. Upon appeal from a judgment, it appearing in the Appellate Court 
that the judgment was proved and allowed in the Bankrupt Court against appel- 
lant’s estate, he will be discharged from the judgment upon filing his certifi- 
cate in the Appellate Court. — Haggerty v. Morrison, 59 Mo. 324. 

See AupiTaA QvueEeRELA; Bonn, 1; Booxs or Account, 1; Compost- 
TION, 18, 26; Evipence, 11; JupGMENT, 1; JuRISDICTION, 6; PLEADING, 17; 
Review, 4; Fivuciary Dests. 


Distress WARRANT. 
A distress warrant is to be treated as a writ in the nature of an attach- 
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ment upon mesne process, and, where levied after a petition in bankruptcy hag 
been filed, does not create a lien upon the property as against the assignee. — 
Morgan vy. Campbell, 11 N. B. R. (U.S. 8. Ct.) 529. 


District Court. 
The District Court has power to order the sale of property free from in- 
cumbrance; but it cannot affect the rights of a mortgagee who was not made 
a party to the proceedings. — Ray v. Brigham, 12 N. B. R. (U.S. S. Ct.) 145. 


Drvipenp. — See CorPporaTION, 12; Dest, 7; GUARANTY. 


Divorce. 

The State Court having jurisdiction of divorce and alimony, a court of 
bankruptey has no jurisdiction to review or modify, or in any direct way to 
affect, any decree in relation thereto by such court. — Jn re Garrett, 11 N. B. R. 
(E. D. Va.) 493. 


DoweEr. 


1. An agreement between husband and wife that she should be compensated 
for her release of inchoate right of dower is not to be implied. — Hiscock v. 
Jaycox, 12 N. B. R. (N. D. N. Y.) 507. 

2. The wife’s inchoate right of dower in estates mortgaged attaches only to 
the equity of redemption. — Jbid. 

3. And does not attach to real estate held as partnership property. — Ibid. 

4. By charging a wife’s inchoate right of dower for her husband’s benefit, 


she does not thereby become surety for him. — Jbid. 
See PREFERENCE. 


Drart. — See PREFERENCE, 21; Proor, 1. 
Dyine Decrarations. — See EvipENcE, 8. 
EASEMENT. — See RiGut oF Way. 
EquiTABLE AssIGNMENT. — See COMMERCIAL PAPER. 
Equity or REepEempTion. — See Dower, 2. 
Estates oF DecEaseD Persons. —See Insotvent Law, 2. 


EstToppe.. 


1. The fact that a debtor who had made a general assignment was duly 
adjudged a bankrupt afterward, upon a petition charging him with making the 
same with intent to defraud, does not preclude the assignee from disputing 
that fact, or claiming the same to be valid as to him. — Jn re Marter, 12 
N. B. R. (E. D. Mich.) 185. 

2. A representation made by a party in interest that a note had been paid 
does not operate as an estoppel, there being no evidence of any actual loss. — 
In re Elliott Felting Co., 13 N. B. R. (Mass. Dist.) 160. 

See RecErpTor. 

EVIDENCE. 

1. The act of 1868, excluding certain evidence, applies only to evidence 
derived from a personal examination of a party or witness, not to evidence 
found in books and papers which may have been obtained by seizure of the 
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books under the statute of 1867.— Barnes v. United States, 12 N. B. R. 
(S. D. N. Y.) 526. : 

2. Letters written by an absconding debtor to third parties are admissible 
to show that a debt interposed by attaching creditors, as against petitioning 
creditors, to prevent adjudication, is therein admitted to have been paid. — In 
re Hatje, 12 N. B. R. (E. D. Wis.) 548. 

3. Proceedings in bankruptcy are not treated by the act as constituting an 
integral record; but, in so far as any of these proceedings might be used as 
evidence, copies of them are to be authenticated as separate records, and so are 
competent presumptive evidence of the facts stated in them. — Michener v. 
Payson, 13 N. B. R. (E. D. Penn.) 49. 

4. In a suit by an assignee to recover of a subscriber balance of unpaid 
subscription assessed by the court, the defendant cannot set up the fraudulent 
representations of the agent of the company in obtaining the subscription. — 
Ibid. 

5. A copy of the assignment, duly authenticated, is admissible in evidence 
to prove the assignee’s title to sue for the bankrupt’s property. — Jbid. 

6. The creditor, upon mere objection to the proof of his claim, is not re- 
quired to produce such evidence as would be necessary upon an ordinary trial. — 
In re Saunders, 13 N. B. R. (Mass. Dist.) 164. 

7. The declarations of one conspirator against his co-conspirator are in- 
competent till the conspiracy is proved.— Jn re Marionneauz, 13 N. B. R. 
(U. S. C. Ct. La.) 222. . 

8. The dying declarations of a party to an alleged fraudulent transfer of 
property are inadmissible against a bankrupt upon a petition to set aside his 
discharge. — Ibid. 

9. In an action of replevin against B. to obtain goods sold by the plaintiff 
to A., and by him to B.., if the plaintiff seeks to rescind the sale on the ground 
of fraud on the part of A., evidence that A. filed a voluntary petition in bank- 
tuptcy after the sale to B., and that he was adjudicated a bankrupt thereon, is 
inadmissible. — Haskins v. Warren, 115 Mass. 514. | 

10. In an action by the seller of goods to rescind the sale on the ground 
of fraud, if the party charged with the fraud, soon after the sale, went into 
bankruptcy, the amount of the liabilities at the time of his failure is a fact 
competent to be proved in the case; and the testimony of the assignees of the 
bankrupt on this point, and on the amount realized from the assets of the 
bankrupt, is admissible. — Ibid. 

11. The best evidence of a discharge is the certificate; and sufficient ex- 
cuse for its non-production must be shown before parol evidence thereof can 
be admitted. — Regan v. Regan, 72 N. C. 195. 

See DiscuarGE, 25; Lease, 2; PLEADING, 19; Practice, 16. 


EXAMINATION. 


1. If a creditor fails to appear and submit to examination of a claim 
proved against the estate, upon an order for a re-examination of the claim 
given in pursuance of the rules, the register should consider the objections 
against the claim as admitted. — Jn re Lount, 11 N. B. R. (N. D. TIL.) 315, 

2. Upon notice to a creditor to appear before a register for further exami- 


YIM 


526 DIGEST OF CASES IN BANKRUPTCY. 


nation of his claim already proved, and default for non-appearance, it does 
not follow that any injustice would necessarily be done by such action be- 
cause either party may “‘ for satisfactory cause ”’ review the action of the regis- 
ter before the court. — Ibid. 

3. Where a person was adjudged a bankrupt upon his own petition in St. 
Paul, and, eight months after, an order for examination was obtained, and 
served upon him in Chicago to appear at St.»Paul, and he failed to appear, he 
cannot be held to answer for contempt for such failure, he not having been 
served with process within the district, nor being wilfully absent.— In re 
Hodges, 11 N. B. R. (Minn.) 369. 

See Composition, 10; ConrEempt, 3. 


EXECUTION. 

Whenever an execution will carry a valid sale over the assignee in bank- 
ruptcy, it carries with it the landlord’s claim for rent. — Barnes’s Appeal, 76 
Penn St. 50. 

See Levy, 2, 3; Sate, 6. 


EXEMPTION. 


1. As, under the Constitution of Arkansas, two thousand dollars embraces 
all the property that is exempt, including household and kitchen furniture, 
wearing apparel, &c., the value of the latter, if selected by the bankrupt, 
ought under the spirit, if not the letter, of section 14 of the act, to be de- 
ducted from the two thousand dollars, and he be allowed to select other 
property, so as, in the aggregate, to amount to that sum. —Jn re Hezekiah, 
11 N. B. R. (E. D. Ark.) 573. 

2. Individual exemptions out of the partnership assets are not allowed. — 
In re Handlin, 12 N. B. R. (E. D. Ark.) 49. 

3. Persons composing a bankrupt firm are not entitled to individual ex- 
emptions out of the partnership effects, either under the act or the Constitution 
of Arkansas. — Ibid. 

4. The fact that a levy was made before proceedings in bankruptcy were 
begun does not prevent the bankrupt from taking household and kitchen fur- 
niture, and other articles and necessaries levied upon, as exempted. — In re 
Owens, 12 N. B. R. (Ind. Dist.) 518. 

5. The statutes of Indiana allow no exemption against a judgment for 
damages in a replevin suit or costs. — Ibid. 

6. Congress may exempt by law such portions and kinds of the debtor’s 
property as may be thought necessary to protect him and his family from 
want and distress, and thereby impair the obligation of contracts. — Ibid. 

7. Congress has the power of defining what and how much of the debtor’s 
property shall be exempt from the claim of his creditors. — Jn re Reiman, 13 
N. B. R. (S. D. N. Y.) 128. 

8. Where, by the law of Illinois, a lot and buildings thereon to the value of 
one thousand dollars are exempt, any excess of that value is subject to a judg- 
ment lien. — Haworth v. Travis, 13 N. B. R. (Ill. Sup. Ct.) 145. 

9. A partner is not, under the Ohio law or the Bankrupt Law, entitled to 
an exemption from the firm property. —Jn re Tonne, 13 N. B. R. (N. D. 
Ohio) 170. 
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10. A bankrupt is entitled to an exemption, notwithstanding his wife owns 
a house. — Ibid. 

11. The statute of Kentucky disallows the exemption of a homestead 
against debts contracted before the acquisition of the land. — Jn re Duerson, 
13 N. B. R. (Ky. Dist.) 183. 

12. The statute of Kentucky does not exempt to a bankrupt a homestead 
in lands held in common, on which there are no improvements, no appur- 
tenances, and no dwelling-house, although the bankrupt has declared his inten- 
tion to hold it as such. — Jbid. 

13. The right of exemption exists, if at all, at the date of the commence- 
ment of the proceedings in bankruptcy. — Ibid. 

See Lien, 15. 

Expuncine Proor. — See PARTNERSHIP, 2. 


Extension. — See PREFERENCE, 23. 


FEEs. 


1. In cases of composition, the register is entitled to five dollars for office 
and incidental expenses; three dollars for the meeting; five dollars for service 
under order of the court; ten cents each for filing papers; twenty cents for each 
folio of examination; twenty-five cents for each affidavit; one dollar for order- 
ing an adjournment of the meeting; and ten cents for each folio of the report. — 
In re Spillman, 13 N. B. R. (Mass. Dist.) 214. 

2. The power of the justices of the Supreme Court to prescribe fees, com- 
missions, charges, and allowances for the officers, agents, marshals, messengers, 
assignees, and registers, in cases in bankruptcy, is plenary, with the limitation 
that the fees cannot exceed the rate allowed by law, at the time of the enact- 
ment of the Revised Statutes, for similar services in other proceedings. For 
the custody of property taken under a provisional warrant, the marshal is en- 
titled to be allowed what is necessarily and actually disbursed and paid by him 
to keepers, but not exceeding two dollars and fifty cents a day. — In re Johnston 
12 N. B. R. (S. D. N. Y.) 345. 

But such allowance can be made for the services of only one keeper. — Ibid. 

The marshal is not allowed for custody of property by way of commissions 
on its value. — Jbid. 

Upon money received belonging to the estate he is entitled to receive a com- 
mission of one per cent on the first five hundred dollars, and one-half of one 
per cent on the balance. — Ibid. 

He is entitled to one dollar per hour for each hour necessarily employed in 
making an inventory of the bankrupt’s property; also the same amount for any 
person employed to take the inventory, although the same person was at the 
same time employed as a keeper. — Ibid. 

Time spent in verifying with the assignee the inventory not allowed. — Ibid. 

The allowance for the marshal’s personal attention is to be made only 
where the marshal himself, in person, actually and necessarily gives his per- 
sonal attention in taking care of the bankrupt’s property, and does not cover 
personal attention by a deputy. — Ibid. 

Copy of inventory at ten cents a folio, furnished to assignee at his request, 
allowed. — Ibid. 
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Also two per cent on disbursements made for the items of expense allowed 
in the bill as taxed. — bid. 

3. A trustee appointed under the 43d section of the Bankrupt Act having 
no authority to call a second general meeting of the creditors, the fees of the 
register, therefore, cannot be charged to the estate. — In re Hinsdale, 12 N. B. R. 
(S. D. N. Y.) 480. 

4. An attorney of a voluntary bankrupt is not entitled to payment from 
the estate for his services in preparing petition and schedules. — In re Gies, 
12 N. B. R. (E. D. Mich.) 179. 

5. But amount paid to marshal for giving notices required by law allowed. — 
Ibid. 

6. The fee of a notary for taking proof of debt, not being expressly author- 
ized by the act or general orders, cannot be taxed as costs, nor be entitled to 
priority of payment. — In re Nebe, 11 N. B. R. (E. D. Mich.) 289. 

See RecistTer. 

Fipuctary Capacity. — See DiscHarGe, 3. 


Fipucrary Dest. 


A debt growing out of the commission by his attorney of his client’s money 
or property is a debt created while acting in a fiduciary character, and not 
barred by discharge. — Flanagan v. Pearson, 42 Texas, 1. 

See DiscHarGe, 15. 

Fravp. 

1. A confession of judgment was given to secure a loan made at the time, 
and not to secure a pre-existing debt; and afterwards judgment was entered up, 
execution issued, and levy made upon the debtor’s stock of goods of greater value 
than the amount of the debt. On the next day, at the request of the debtors, 
the judgment creditors paid to the pledgee the sums for which the collaterals 
had been loaned, and took them up. Thus a payment was effected on the 
judgment of the difference between the amount of the note and the collaterals. 
Then the debtors paid a certain sum in cash, and transferred bills receivable and 
accounts in full satisfaction of the balance of the judgment, and the levy of the 
execution was released. Held, that there was nothing in these transactions 
fraudulent in fact, or fraudulent as against the Bankrupt Act. — Clark v. Iselin, 
11 N. B. R. 337. 

2. The knowledge that a fraud is intended, named in the amended act, may 
be proved from circumstantial evidence. — Gattman vy. Honea, 12 N. B. R. 
(N. D. Miss.) 493. 

3. The fact that the debtor and petitioning creditor are brothers is a circum- 
stance which warrants the court in scrutinizing the transaction closely, but not 
in inferring fraud from that alone. — Jn re Mendelsohn, 12 N. B. R. (Cal. Dist.) 
533. 
4. One who claims to have been drawn into a fraudulent purchase must 
exercise care and vigilance to discover the fraud, and must be prompt in repu- 
diating his contract on the ground of such fraud.— Upton vy. Tribilcock, 
13 N. B. R. (U. S. S. Ct.) 171. 

See ApsupIcATION, 4; Dest, 2,7, 14; Lire Poricy, 2; PARTNERSHIP, 3; 
JUDGMENT, 5; PREFERENCE, 24; SCHEDULE; SUPERSEDING BANKRUPTCY; 
23; 1; Stature oF Limitations, 1; PLeapines, 17. 
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FRAUDULENT CONVEYANCE. 

1. The provision of the Bankrupt Act, that, if a conveyance is not made in 
the usual and ordinary course of business of the debtor, the fact shall be prima 
facie evidence of fraud, applies to conveyances made with a view.to give a 
preference within four months before the commencement of proceedings in 
bankruptcy. — Otis v. Hadley, 112 Mass. 100. 

2. In order to maintain an action by assignees in bankruptcy to avoid a 
conveyance made with a view to give a preference under the Bankrupt Act, it 
is not necessary to prove that the defendants knew that the conveyance was 
made in fraud of the Bankrupt Act, or was not made in the ordinary course of 
business of the debtor; but it is sufficient if they had reason to believe it. — 
Ibid. 

See AMENDMENT, 3; ASSIGNEE, 2; MorTGAGE, 8. 


FRAUDULENT PREFERENCE. 


Whether or not sales amounted to a fraudulent preference. — Rice v. Grafton 
Mills, 117 Mass. 228. 


FRAUDULENT SALE. — See Sate, 1. 


FRAUDULENT TRANSFER. 


Where it appears that the bankrupt had fraudulently put money into the 
hands of a third party, which after adjudication he used to purchase stock in 
a corporation, the certificates of which ran to him and in blank, the court will 
decree that he vest the title to the stock in the plaintiff, and pay costs of suit. 


— Hyde v. Cohen, 11 N. B. R. (S. D. N. Y.) 461. 
Grow1nG Crops. — See Sate, 4. 


GUARANTY. 


Where a claim is guaranteed by a third party, the creditor is bound to ap- 
ply the dividend paid by the bankrupt in respect to the amount guaranteed in 
reduction of the claim upon the guarantor; each dollar of the claim being 
considered as reduced to the extent of the dividend paid by the bankrupt’s es- 
tate. — In re Anderson, 12 N. B. R. (W. D. Wis.) 502. 

See Dest, 9. 

HoMESTEAD. 

1. Land claimed to be set apart as a homestead will be held by the bank- 
rupt subject to the wife’s right of alimony decreed and to be decreed by tho 
State court. — Jn re Garrett, 11 N. B. R. (E. D. Va.) 493. 

2. A man’s shop, store, or mill, in which he pursues his usual trade or vo- 
cation (as well as a farmer’s farm), if connected with and adjacent to his 
dwelling, is intended to be included in his homestead, under the Constitution 
of Florida. — Greeley v. Scott, 12 N. B. R. (N. D. Fla.) 248. 

8. But land not auxiliary to his homestead, considered as the homestead 
of a lumberman running a saw-mill, will not be included in the homestead. — 
Ibid. 

See ExemMpTION, 11; PREFERENCE, 1. 

Huspanp anp Wire. — See Dest, 12; Dower, 1; Lire Poticy, 4. 
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INDICTMENT. 

1. To convict a bankrupt for concealing assets, it is not necessary for the 
assignee to have made a demand for them. —United States v. Smith, 13 N. B. R. 
(N. D. N. Y.) 61. 

2. It is not necessary, to convict a person of fraudulently disposing of his 
goods otherwise than in the ordinary course of his business, that the goods so 
disposed of should have been purchased within the three months. — bid. 


INJUNCTION. 


1. Where an assignee voluntarily appeared in a State court in a suit to 
foreclose a mortgage begun pending bankruptcy proceedings, asked for and 
took a judgment in his own favor as an individual, permitted the property to 
be repeatedly appraised and sold, and made no objection for more than two 
years, the court will not grant him an injunction to restrain further proceed- 
ings in that court. — Augustine v. McFarland, 13 N. B. R. (Kan. Dist.) 7. 

2. The State courts will not grant an injunction restraining a party from 
applying for the benefit of the Bankrupt Act. — Fillingin v. Thornton, 12 
N. B. R. (Ga.) 92. 

See JurispicTion, 13. 


INSOLVENT. 

It is not error for the judge to charge, ‘‘ that if the jury find that the quan- 
tity and value of the assets of the debtor had not materially diminished from 
the date when the judgment note was given till the day when he filed his peti- 
tion in bankruptcy and the day when he was adjudged a bankrupt, they may 
find he was insolvent when he gave the judgment note.’’ — First Nat. Bank v. 
Jones, 11 N. B. R. (U.S. 8. Ct.), 381. 


InsOLVENT DEBTOR. 

A creditor may pursue his insolvent debtor to judgment and execution 
with full knowledge of his insolvency, notwithstanding the provisions of the 
Bankrupt Act, provided the debtor does nothing to aid the pursuit. — Clark v. 
Iselin, 11 N. B. R. (U. 8. 8. Ch.) 337. P 

See PREFERENCE, 4. 

INSOLVENT Law. 

1. The rights of a trustee to property vested in him under a State insolvent 
law were not impaired or affected by the Bankrupt Law. — Lavender v. Gosnell, 
12 N. B. R. (Md.) 282. 

2. The effect of a bankrupt act is to suspend State insolvent laws; and when 
the former is repealed, the latter is again in full force and operation. — Ibid. 

3. Though the general Bankrupt Law suspends insolvent laws, it does not 
affect the general law for the settlement of insolvent estates of deceased per- 
sons. — Hawkins v. Learned, 54 N. H. 333. 

See AssiGNMENT, 4. 


InsuRANCE. — See Premium Norte. 


INTENT. 
1. The intent of a party is ordinarily to be inferred from evidence which 
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tends distinctly and directly to prove the intent. — United States v. Smith, 13 
N.B.R. (N. D. N.Y.) 61. 

2. A criminal intent must be proved like any other fact, and not pre- 
sumed. — United States v. Bayer, 13 N. B. R. (Minn. Dist.) 88. 


INTEREST. 


1. After judgment by default, the judgment creditor may be compelled by 
the Bankruptcy Court to abate the interest which accrued on his debt during the 
period of the late civil war. — Fowler v. Dillon, 12 N. B. R. (E. D. Va.) 308. 

2. Accrued interest constitutes part of a debt provable against the bank- 
rupt’s estate, and may be used to uphold involuntary proceedings. — Sloan v. 
Lewis, 12 N. B. R. (U. S. S. Ct.) 173. 

8. There being a surplus fund after payment of all debts of a bankrupt 
bank in full, interest will be allowed on claims from the date of the adjudica- 
tion to the time of payment of dividends. — In re Bank of North Carolina, 
12 N. B. R. (W. D. N. C.) 130. 


INVOLUNTARY PETITION. 


Creditors who have received and still hold fraudulent preferences are not 
to be counted in estimating the requisite proportion who are to join in an in- 
voluntary petition under the act of June 22, 1874. — In re Israel, 12 N. B. R. 
(U. S. C. Ct. Towa) 204. 

See ATTACHING CREDITORS. 


JOINT AND SEPARATE DEBTS. 

1. In the absence of any fraudulent intent, joint debts may be converted into 
individual debts by one partner’s undertaking their payment. — In re Collier, 
12 N. B. R. (Ky.) 266. 

2. Where all the assets of a firm are transferred to one partner, and he as- 
sumes the debts, all the creditors, joint and separate, will share pari passu in 
the dividends arising therefrom. — Jbid. 

3. The assets will be treated as the assets of that partner. — Ibid. 

See PARTNERSHIP, 5. 


JOINT AND SEPARATE ESTATE. 


1. Where the holder of a firm note, indorsed by a member thereof, receives 
collateral from him individually, and realizes from the sale of the same more 
than enough to satisfy his note, the assignee must appropriate to the separate 
estate that surplus and such further sum as may arise from the dividends of 
the joint estate, as upon a debt proved against such joint estate equal to the 
note. — In re Foote, 12 N. B. R. (N. D. N. Y.) 337. 

2. If there are no assets of the firm, after paying costs of settlement of 
the estate, to distribute among the firm creditors, the firm and individual cred- 
itors can be paid pari passu out of the separate estate. — Jn re McEwen, 12 
N. B. R. (Ind.) 11. 

8. If there are no partnership assets, the firm and individual creditors can 
be paid pari passu out of the separate estate. — Ibid. 

See Proor, 4. 
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Joint AND SEVERAL LIABILITY. 

If two persons are jointly and severally liable for a debt, and are not co- 
partners, and one of them does an act which would subject him to a decree of 
bankruptcy, the other is in no way affected by such act of his associate. — 
James y. Atlantic Delaine Co., 11 N. B. R. (R. I.) 390. 


JUDGMENT. 

1. Judgment may be rendered limiting the plaintiff to a sale of the land, 
where it appears that a discharge in bankruptcy operates as a release from their 
personal liability upon the judgment. — Reed v. Bullington, 11 N. B. R. (Miss.) 
408. 

2. Proof that a judgment of a State court has been obtained in a suit in 
which the assignee was a party affords no legal ground for a bankruptcy court 
to take any action to enable the plaintiff to obtain payment of said judgment 
out of the funds in this court. — In re Central Bank of Brooklyn, 12 N. B. R. 
(E. D. N. Y.) 286. 

3. Whether a judgment recovered against the bankrupt is evidence of in- 
debtedness depends upon the validity or invalidity of the judgment. — Barnes 
v. United States, 12 N. B. R. (S. D. N. Y.) 526. 

4. The right of a judgment creditor to redeem is not affected by bankruptcy 
of debtor. — Trimble v. Williamson, 49 Ala. 525. 

5. A judgment need not show upon its face that the ground of action was 
fraud in order to make it a case of debt or demand created by fraud not dis- 
chargeable under the Bankrupt Law. — Warner v. Cronkhite, 13 N. B. R. (E. D. 
Wis.) 52. 

6. Whether a judgment can be enforced by a creditor, who, after having 
proved his claim in bankruptcy, withdraws it by special leave of court, see Phil- 
lips v. Bowdoin, 52 Ga. 544. 

7. A judgment against one who goes into bankruptcy may be enforced 
against property on which it was a lien, and which was sold by defendant 
before the filing of his petition in bankruptcy. — Jbid. 

See Bonn, 1; Dest, 6; DiscHarGe, 10, 23; Exemption, 5, 8; Jurispic- 
TION, 10; Lien, 14, 16; PLeapines, 4; PREFERENCE, 7; State Court, 2. 


JUDGMENT Norte. — See INSOLVENT; PREFERENCE, 6. 
Jurat. —See Proor, 6. 
Jury. — See REDEMPTION, 2. 


JURISDICTION. 


1. The proposition that the court would not take jurisdiction of a case 
where the claim had passed in rem judicatam, and that the goods had been sold 
upon the execution issued upon the judgment, is inconsistent with the provis- 
ions of the Bankrupt Act, and utterly opposed to the settled doctrines of the 
court. — First National Bank vy. Jones, 11 N. B. R. (U. S. S. Ct.) 381. 

2. Where no action has been taken by the assignee or creditor to deal with 
the property in the Bankruptcy Court, the State Court has jurisdiction to make 
the lien available. — Reed v. Bullington, 11 N. B. R. (Miss.) 408. 

8. The Circuit Court has jurisdiction to reverse an order of the District 
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Court adjudging the petitioner a bankrupt, upon a trial without a jury, although 
the case is brought up by bill of exception instead of by writ of error, and 
more especially when all the evidence has been preserved. —Jn re Picton, 
11 N. B. R. (E. D. Mo.) 420. 

4. To maintain an action in a State court, it is not necessary for the assignee 
in bankruptcy to establish the jurisdiction of the Bankruptcy Court. It is suf- 
ficient to show the adjudicetion of bankruptcy, his appointment as assignee, 
and the assignment. — Cone v. Purcell, 11 N. B. R. (N. Y.) 490. 

5. The District Court has power to commit a bankrupt as for contempt for 
not giving before an examination a satisfactory account of his property. — Jn 
re Salkey, 11 N. B. R. (N. D. Il.) 516. 

6. State courts have no jurisdiction over the question of the bankrupt’s 
discharge; but if it be replied to the plea of discharge, that the particular debt 
belongs to a class excepted out of the operation of the discharge, State courts may 
entertain that inquiry, and adjudicate it. — Stevens v. Brown, 11 N. B. R. 
(Miss.) 568. 

7. The decision of a State court that the bankrupt had no title does not 
present a question of which this court can take jurisdiction upon a writ of 
error. — Scott y. Kelly, 12 N. B. R. (U. S. 8. Ct.) 96. 

8. Where the assignees in bankruptcy voluntarily submitted themselves and 
their rights to the jurisdiction of the State courts, it is too late to object to the 
power of the State court to act in the premises and render judgment. — Jbid. 

9. Where a record shows jurisdiction, an adjudication of bankruptcy can 
only be assailed by a direct proceeding in a competent court. — Sloan v. Lewis, 
12 N. B. R. (U. S. S. Ct!) 173. 

10. The Bankrupt Court has power to look into the consideration upon 
which judgments against the bankrupt have been rendered, and compel the 
creditors to scale the debts down to their value in genuine money. — Fowler v. 
Dillon, 12 N. B. R. (E. D. Va.) 308. 

11. A State court has jurisdiction to enable an assignee to sue for a fraudu- 
lent preference. — Kimmerer vy. Tool, 12 N. B. R. (Penn.) 334. 

12. The District Court, upon the filing of a creditor’s petition for adjudi- 
cation, has no authority to order the seizure of property from the possession of 
a person to whom the debtor had transferred it prior to the filing of the peti- 
tion. — In re Holland, 12 N. B. R. (W. D. Tex.) 403. 

13. But it has power to restrain by injunction the transferee of the property 
from making any disposition of it till the further order of the court. — Jbid. 

14. State courts have jurisdiction to enable an assignee to recover property 
disposed of by the bankrupt in fraud of the Bankrupt Law. — Dambmanan v. 
White, 12 N. B. R. (Cal.) 438. 

15. While money collected in an execution bya sheriff remained in his 
hands, proceedings in bankruptcy were begun against the judgment debtor. A 
petition was filed by the assignee to have the conflicting claims made to the 
money disposed of. All parties consented to this, and went before the register to 
take proof. Held, that the parties thereby submitted to the jurisdiction of the 
District Court, and could not call in question its decree in a collateral action. — 
People v. Brennan, 12 N. B. R. (N. Y.) 567. 

16. Where a claim is wholly adverse to the title of the assignee, and in 
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denial of property in the bankrupt, it is not the proper subject of summary 
jurisdiction of the District Court. — Hurst v. Teft, 13 N. B. R. (Ind. Dist.) 
108. 

17. State courts have jurisdiction of actions brought by assignees of bank- 
rupts to recover property conveyed by such bankrupts in fraud of the bank- 
rupt laws. — Otis v. Hadley, 112 Mass. 100. 

18. An assignee in bankruptcy may be sued in the State court for the con- 
version of property of which he had made sale as such assignee, but of which 
he refused to transfer the possession. — Ives v. Tregent, 29 Mich. 390. 

See Action, 5; ApreaL, 4; Composition, 9; ConstiruTionaL Law; 
Petition, 18; Practice, 11, 15. 


Lacues. — See Corporation, 11. 


LANDLORD AND TENANT. — See Lien, 12. 


LEASE. 

1. A written lease, with a subscribing witness thereto, must be proved by 
calling the witness, or accounting for his absence. — Cone v. Purcell, 11 
N. B. R. (N. Y.) 490. 

2. Evidence of agreement in respect to repairs contained in the lease will 
be excluded, as the lease is the best evidence of it. — Jbid. 

3. Adjudication of bankruptcy terminates all contracts, including leases. — 
In re Hamburger, 12 N. B. R. (S. D. N. Y.) 277. 

4, A lease is cancelled by the bankruptcy of the tenant if by its terms it 
cannot be assigned without the written consent of the landlord. — In re Breck, 
12 N. B. R. (S. D. N. Y.) 215. 

Letters. — See EvipEnceE, 2. 


Letters oF AttorRNEY. —See Composition, 11. 


Levy. 

1. A levy upon an execution was made upon a stock of goods, and a keeper 
placed in possession, but the store was not closed. During the temporary absence 
of the keeper, the marshal took possession. Held, that the levy was good, the 
judgment creditors having done all that they were bound to do; and they were 
entitled to be paid the amount of their claim out of the proceeds arising from 
the sale of the goods. — Jn re Hughes, 11 N. B. R. (N. D. Ill.) 452. 

2. But an execution placed in the hands of a constable, but no levy made 
till the day after that made by the sheriff, though the execution was first ob- 
tained, cannot be satisfied till the one first levied is satisfied, both having been 
levied before bankruptcy proceedings were begun. — Ibid. 

8. The levy and seizure of property are not void, nor in violation of the 
Bankrupt Law, though the judgment creditor knew of the insolvency of the 
debtor. — Sleek v. Turner, 76 Penn. St. 142. 

See Exemption, 4; 8. 


Lien. 


1. The assignee may, if for the interest of the estate, relieve the property 
from the lien by discharging the incumbrance; or he may agree with the 
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creditors as to the value of the property; or it may be ascertained by sale 
under direction of the Bankruptcy Court, when the creditor shall be sued for 
the balance only. — Reed v. Bullington, 11 N. B. R. (Miss.) 408. 

2. The Bankrupt Law makes no distinction between the different kinds of 
liens, whether by mortgage judgment or otherwise. If they have been ac- 
quired bona fide, and are recognized by the State laws, they have the same 
priorities and dignity as though no proceedings in bankruptcy had taken 
place. — bid. 

3. The laws of Tlinois confer upon the landlord no statutory lien for rent 
upon the personal property of the tenant in the county prior to the levy of the 
warrant. — Morgan v. Campbell, 11 N. B. R. (U.S. S. Ct.) 529. 

4. Where, by the statutes of Michigan, a mechanic’s lien will not attach 
till the requirements thereof in regard to notice and record are complied with, 
it is too late to comply with such requirements after proceedings in bank- 
ruptcy, upon which an adjudication is had, has been begun. — Jn re Sabin, 12 
N. B. R. (E. D. Mich.) 142. 

5. Where the assignee acquires his title to movable property found upon the 
premises, subject to the rights of all other persons, rent due for the premises 
within a year prior to proceedings in bankruptcy, under the laws of Pennsyl- 
vania, constitutes a lien, which must first be satisfied out of the proceeds of 
the same. — Longstreth v. Pennock, 12 N. B. R. (U.S. S. Ct.) 95. 

6. A consignor, whose goods have been sold and the proceeds mingled with 
the general assets of the bankrupt, has no lien upon the proceeds as a species of 
trust fund. He is a general creditor.— In re Coan, 12 N. B. R. (N. D. Ill.) 203. 

7. Aliter, if the property were in specie, or if there were any distinct fund 
which could be recognized or traced as the specific proceeds of the property 
consigned. — Ibid. 

8. Where two banking-houses are composed wholly of the same persons, 
they constitute, notwithstanding the difference in their names of association, 
one and the same joint party creditor; and, independently of special circum- 
stances, there would be no lien upon a surplus in the hands of one of their 
houses to cover any deficiencies in the securities deposited with the other 
house. — Sparhawk v. Drexel, 12 N. B. R. (E. D. Penn.) 450. 

9. Where a creditor is in a privileged relation, giving him a general lien, 
and the debtor, on receiving an advance or other accommodation from such cred- 
itor, deposits with him a particular security specially intended or appropri- 
ated, or even pledged, to meet such advance, or to cover such accommodation, the 
security is subject not only to a particular lien for the advance or liability, but 
also to the creditor’s general lien. — Ibid. 

10. Where a debtor knows that two creditor houses are composed of the 
same persons, and the declarations and acts of the parties pending the business 
indicate a belief upon each side that either house may control the securities 
deposited with the other house, an indiscriminate or ulterior lien attaches to 
all the securities at each place. — Ibid. 

11. The difference in name of two banking-houses, unless otherwise ex- 
plained, would imply an intended separation of possession and control; and 
this implication must be rebutted to have an ulterior general lien to attach 
upon any surplus in either house. — Jbid. 
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12. A landlord does not lose his lien upon the goods of the tenant for his 
rent by the tenant making an assignment for the benefit of his creditors toa 
trustee, who sells the goods pending the election of an assignee in bankruptcy, 
and thereupon turns over the proceeds to such assignee. —Jn re Bowne, 12 
N. B. R. (N. J. Dist.) 529. 

18. The State of New York has a lien, for services due from a contractor 
for the labor of prison convicts, upon the tools and machinery owned and used 
by him upon the prison premises in operating any contract for such labor. ~ 
In re Burt, 13 N. B. R. (N. D. N. Y.) 187. 

14. If a mortgage upon a homestead is discharged, a judgment lien may be 
satisfied from the excess above the value of the exemption. — Haworth v. Tra- 
vis, 13 N. B. R. (Il. Sup. Ct.) 145. 

15. The allotment of exempted property by an assignee in no way impairs 
the lien of a judgment. — Jbid. 

16. A judgment lien is unaffected by the Bankrupt Law. — Haworth v. Tra- 
vis, 13 N. B. R. (Sup. Ct. Ill.) 145. 

17. Where a banking company had taken collaterals for a particular note, 
the collateral consisting largely of its own stock, and the pledgee had other 
notes of the pledgor, and the charter and by-laws of the company give a gen- 
eral lien upon its own stock for all debts due it, the company has a general 
lien upon its own stock for the satisfaction of all the notes. 

The equities of the stockholders of the company on the one hand, and of 
the other creditors of the bankrupt, being equal, the company having the legal 
title, a court of equity would decree to the company all the collaterals for the 
satisfaction of the other notes. 

A court of bankruptcy would enter a like decree, unless the lodging of the 
collaterals with the bank constituted a preference under the 38th section of the 
act. — In re Peebles, 13 N. B. R. (E. D. Va.) 149. 

See Atimony; ATTACHMENT, 1; CoLLATERALS, 3; Distress War- 
RANT; Exemption, 8; JUDGMENT, 7; REGISTER, 3; COMMERCIAL PAPER; 
JURISDICTION, 2; MortTGaGeE, 1. 


Lire Po.icy. 


1. Any premiums paid by the husband upon a policy of insurance upon his 
life for the benefit of his wife are advancements, settlements, or provisions 
by him for her benefit out of his estate, which, if solvent at the time they were 
paid, he could do without any violation of the rights of creditors, provided it 
was reasonable in amount when considered in connection with his estate and 
liabilities, and certainly would be valid as to subsequent creditors. — In re 
Bear, 11 N. B. R. (S. D. Miss.) 46. 

2. But any payment of premium after he became insolvent was a fraud, 
whether so intended or not, so far as to entitle the assignee to recover from the 
wife the amount advanced, with interest, out of the policy when it shall have 
been paid; and this claim, when ascertained, may be sold by the assignee, and 
will pass the contingent right to the purchaser. — Ibid. 

3. The register will find the amount thus paid. — /bid. 

4. The title, both legal and equitable, to a policy of insurance upon the life 
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of a husband for the benefit of the wife, taken out by him, is in the wife, and 
cannot be controlled or assigned by the husband. — Jdid. 
See REGISTER. 
Maticious Prosecution. — See AssiGNEE, 4; ProvaBLe Dest. 


Marriep Woman. 

After disposing of certain real estate, a will provided as follows: ‘‘ All the 
remainder of my estate, real, personal, or mixed, and the proceeds thereof, in- 
cluding stock, mortgages, &c., I give and bequeath to my daughters.”” Held, 
that this gave to one of said daughters, a married woman, a right to money 
only, and not a share of the stock in kind, disincumbered from any marital 
rights of the husband. — Canby v. McLear, 13 N. B. R. (Del. Dist.) 22. 

Marsuat. — See Fess, 5. 


MARSHALLING ASSETS. 


The rule that the joint estate must be applied to the payment of joint debts, 
and separate estate to separate debts, is applicable only where the joint estate 
as well as the private estate of the insolvent partner are before the court for dis- 
tribution, and where there are joint creditors and also separate creditors of the 
individual partners. — United States v. Lewis, 13 N. B. R. (E. D. Penn.) 33. 


MEASURE OF DAMAGES. 


1. In an action brought to recover the value of certain property unlawfully 
taken by a United States marshal under a warrant issued from the Bank- 
ruptey Court, and sold by the assignee under the order of court, the plaintiff is 


entitled to recover, under section 25, the actual value of the property, and is 
not limited to the amount realized at the sale. — Doll v. Harlow, 11 N. B. R. 
(N. Y.) 350. 

2. It is no error to charge ‘“ that the measure of damages is the value of the 
property seized and sold by virtue of the execution issued on the judgment 
obtained against the debtor.’? — First Nat. Bank v. Jones, 11 N. B. R. 
(U. S. S. Ct.) 381. 


Mercer. — See DiscHarGE, 23. 


MortTGaceE. 

1. July 17, 1871, S. mortgaged his stock in trade to M.; Aug. 13 it was re- 
corded; Feb. 5, 1872, it was foreclosed, and the same day the sheriff levied the 
mortgage fi. fa. on the property; and, on Feb. 7, proceedings in bankruptcy 
were begun against S. On the 11th of February, by agreement between S. and 
M., the property was sold, and the proceeds were paid into court. Held, that, the 
property not having been sold at a judicial sale prescribed by law, the pro- 
ceeds would pass to the assignee, of which fact the court was bound to take 
judicial notice after it was shown that S. was declared a bankrupt; that the 
mortgagee had no specific lien upon the proceeds which the court could enforce, 
inasmuch as the money was not brought into the State Court by any final 
process to enforce his mortgage. The mortgagee must go into the Bankrupt 
Court to enforce his lien. — Morris v. Davidson, 11 N. B. R. (Sup. Ct. Ga.) 454. 

2. To defeat a mortgage on record when the bankruptcy proceedings were 
commenced, the assignee in bankruptcy must show something more than that 
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debts were created, without notice of it, before it was recorded. — Cragin y, 
Carmichael, 11 N. B. R. (U.S. 8. Ct.) 511. 

3. An unrecorded mortgage of chattels in Iowa, where the mortgagor re- 
tains possession, is valid against attaching creditors with notice of its exist- 
ence at any time before levy. — Cragin v. Carmichael, 11 N. B. R. (U.S 
S. Ct.) 511. 

4. Section 11 of the amendment of 1874, which provides that nothing con- 
tained in section 35 of the original act shall be construed to invalidate any 
security taken in good faith at the time of making a loan, was only declaratory 
of what the law was before-the passage of the amendment. Before the origi- 
nal act was amended, a mortgage given to secure a loan, made at the time in 
good faith, was valid, even though the mortgagor was insolvent at the time of 
executing the same, and the party making the loan had knowledge of the 
fact. — In re Montgomery, 12 N. B. R. (Ind. Dist.) 321. 

5. An assignee cannot set aside a mortgage as fraudulent because of the 
omission of the mortgagee to record the same under the State laws before adju- 
dication. — Jn re Collins, 12 N. B. R. (E. D. N. Y.) 379. 

§. When an agreement is made that certain and specific property shall be 
conveyed, and the conveyance is made within a reasonable time thereafter, the 
advances will be considered as a present consideration for the wieliaser vie - 
Gatiman v. Honea, 12 N. B. R. (N. D. Miss.) 493. 

. The mere retention and use of personal property until default is alto- 
sa a different thing from the retention of possession accompanied with a 
power to dispose of it for the benefit of the mortgagor alone. The former is 
permitted under the laws of Indiana, is consistent with the idea of security, 
and may be for the accommodation of the mortgagee; but the latter is incon- 
sistent with the nature and character of a mortgage, is no protection to the 
mortgagee, and of itself furnishes a pretty effectual shield to a dishonest 
debtor. — Robinson v. Elliott, 11 N. B. R. (U. S. S. Ct.) 553. 

8. Where a mortgage was executed upon a stock of goods some two years 
before bankruptcy to secure the payment of certain notes, which stipulated 
that the notes might be renewed from time to time if not convenient to pay 
at maturity, and also that until default be made on the payment of some 
one of said notes, or some paper in renewal thereof, the mortgagors might re- 
main in possession of the goods, and sell them as theretofore, and supply their 
places with other goods, and the goods substituted by purchase for those sold 
shall, upon being put into the store now occupied by them, or any other in © 
Evansville in which they may be put for sale, be subject to the lien of the 
mortgage, such mortgage is constructively fraudulent, and, besides being no 
security to the mortgagees, operates in the most effectual manner to ward off 
other creditors; and, where the instrument on its face shows that the legal 
effect of it is to delay creditors, the law imputes to it a fraudulent purpose. — 
Ibid. 

9. In Indiana, a mortgage which simply allows the mortgagor to retain 
the possession and use of property until breach of condition, is, when duly re- 
corded, prima facie valid. But, registration being intended as a substitute 
for delivery of possession, it was not meant to be a protection for all the other 
stipulations contained in a mortgage: if so, it could be used as a cover for any 
fraudulent transaction, and make prima facie valid any mortgage. — Ibid. 
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10. A mortgage executed in good faith to secure payment of goods to be 
bought is good to the extent of the advances actually made. — Marvin v. 
Chambers, 13 N. B. R. (E. D. N. Y.) 77. 

11. A chattel mortgage is a disposition of the bankrupt’s property out of 
the ordinary course of his business. — United States vy. Bayer, 13 N. B. R. 
(Minn. Dist.) 88. 

See Action, 3; Dower, 2; PLeapinG, 5; Rent, 3; District Court; 
PRACTICE, 17. 

Promise. — See Contract. 


NEGLIGENCE. — See RamRoAD; RECEIVER. 


NEGOTIABLE Paper. 


Certificates of deposit, after the bankruptcy of the maker, are dishonored 
paper, and, after being proved and filed as claims in a court of bankruptcy, no 
longer possess the qualities of negotiable paper; and the assignee of such a 
claim from the apparent owner, as security for a pre-existing debt, who gave 
no value, incurred no responsibility, parted with nothing on the credit of the 
assignment, can have no equity superior or equal to that of the true owner. — 
In re Sime, 12 N. B. R. (Cal. Dist.) 315. 


New TRIAL. 


There is no ground for a new trial upon the ground of surprise, where, first, 
no postponement was asked on account of the absence of counsel; second, where 
it does not appear that the result would have probably been different if the 


counsel originally employed, or his assistant counsel, had been present, and 
taken part in the trial; and, third, where the new testimony proposed is simply 
cumulative. —Van Dyke v. Tinker, 11 N. B. R. (E. D. Mich.) 308. 


Notary Pvustic. 

1. Proofs of debts taken before a notary, to be allowed, must be authenti- 
cated by the notary’s signature and his official seal; that is, one that cannot 
be used in common by other notaries. — Jn re Nebe (E. D. Mich.), 11 N. B. R. 
289. 

2. Proof of debt taken before a notary who is the attorney of the creditor 
will not be allowed. — Jbid. 

3. Affidavits taken before notaries public are inadmissible in support of 
the allegations in a creditor’s petition. — In re McKibben, 12 N. B. R. (E. D. 
Mich.) 97. 

See FEEs, 6. 


Notice. — See AssiGNEE, 17; DiscHarGe, 19; Morteace, 1. 


PARTNERSHIP. 

1. Money paid to a creditor of the copartnership, if it can be recovered back 
at all, must be claimed by the partnership in whose behalf it was paid, or by 
an assignee duly appointed to administer the joint estate: neither an individual 
partner nor his assignee can call the party to whom such payment has been 
made to an account, any more than he could for any other debt due to the 
copartnership. — Amsink vy. Bean, 11 N. B. R. (U.S. S. Ct.) 495. 
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2. A contract made by one partner in the name of the firm, who are payees 
of an accommodation note, and who raise money on the same, not to call upon 
the maker for payment, binds the other member who is personally ignorant 
of the transaction. — Capelle v. Hall, 12 N. B. R. (Del. Dist.) 1. 

3. One partner acting within the scope of the partnership business binds 
all the other partners, even though the act is a fraud on the innocent partners, 
— Ibid. 

4. Where there have been distinct firms of W. and N., and W. and B., the 
three persons cannot be joined in one proceeding in bankruptcy, though the 
former firm may have undertaken to pay the debts of the latter. — In re Wal- 
lace, 12 N. B. R. (Mass. Dist.) 191. 

5. The assumption by one partner of the partnership debts will enable the 
firm creditors to enforce that promise, even where they were not cognizant of 
the promise when made, and although the consideration did not move from 
them. — Jn re Collier, 12 N. B. R. (Ky.) 266. 

See Composition, 27; Exemption, 3; Jornt AND SEPARATE Estate, 1, 
4; PartNersuip Assets, 2; PLEpGE, 2; Proor, 4, 5; SrockKHOLDERs, 1. 


Partners. — See Exemption, 2, 9; Petition, 6; DiscHarGEe; Stock- 
HOLDERS, 2. 


PARTNERSHIP ASSETS. 

1. Where a person is a member of two distinct firms, the surplus, after 
paying his individual debts, will be distributed pro rata among the creditors 
of both firms. — Jn re Dunkerson, 12 N. B. R. (Ind. Dist.) 391. 

2. Where real estate is impressed with the character of personalty, the 
onus is on the party who alleges that it has lost that character to show not 
only that the creditors of the partners have been paid, but that, as between 
themselves, the accounts of the partners have been settled. — Hiscock v. Jaycoz, 
12 N. B. R. (N. D. N. Y.) 507. 


PETITION. 

1. A judgment and execution creditor of a manufacturing corporation in 
Rhode Island cannot sustain an involuntary petition in bankruptcy against 
the officers and stockholders of the corporation for acts of bankruptcy com- 
mitted by the corporation. — James vy. Atlantic Delaine Co., 11 N. B. R. 
(R. I.) 390. 

2. The petitioner’s allegation in a creditor’s petition for adjudication, that 
they constitute the requisite number and amount of all the creditors, is not an 
allegation of a jurisdictional fact. It is a question of pleading which may be 
amended, even after a meeting for composition has been held, and the question 
of acceptance of the resolution is before the court. — In re Morris, 11 N. B. R. 
(Mass.) 443. 

3. Whether the verification to acreditor’s petition for adjudication is regu- 
lar or otherwise, a case in bankruptcy is pending, sufficient for the purposes 
of a composition under the act: any such irregularity may be waived by the 
debtor; is waived, after the calling of a meeting for composition, in the ab- 
sence of any objection to the bona sides of the petition. — lbid. 
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4. An involuntary petition was filed June 19, 1874, alleging failure to pay 
commercial paper which fell due June 4. Held, as, under the act of June 22, 
1874, no person can be adjudged for such failure to pay on a petition filed be- 
fore the expiration of forty days from the maturity of the paper, and as this 
provision applies to cases commenced since Dec. 1, 1873, this petition stands 
as having been prematurely filed; and, as it cannot be amended, it must be 
dismissed without costs. — In re Tivoli Brewing Co., 11 N. B. R. (S. D. N.Y.) 
470. 

5. Where a creditor’s petition was filed by seven creditors, and it appeared 
that the debts of two of them amounted to less than two hundred and fifty 
dollars, and that the five creditors in fact constituted the requisite number and 
value, the petition is defective, and makes no case for adjudication, though the 
defect may be remedied by amendment. — In re McKibben, 12 N. B. R. 
(E. D. Mich.) 97. 

6. Where it is made to appear that the interests of creditors will not be 
served by bankruptcy, and that they do not press the case, but it is brought 
forward by one partner for his own ends, the court will require the petitioning 
partner to make out his case fully and clearly, and especially the insolvency 
of his partner. — Jn re Bennett, 12 N. B. R. (Mass. Dist.) 181. 

7. B. petitioned for adjudication against himself and his late partner A. 
It appeared that B. had taken A.’s interest in the concern, and given a bond 
to A. with a surety, who was solvent, to save A. harmless from the debts of the 
concern. Petition dismissed as against A. — Ibid. 

8. In such a case, it must appear that the individual members are insolvent 
as well as the firm. The inability of the assets of the firm to pay its debts is 
not enough. — Jbid. 

_ 9. There is no law which authorizes persons to join or be joined in a peti- 
tion in bankruptcy who could not sue or be sued together in any form of action 
at law or in equity. — Jn re Wallace, 12 N. B. R. (Mass. Dist.) 191. 

10. Where more than one-third of the aggregate of the bankrupt’s debts 
are represented in the creditors’ petition, although the debts of three petition- 
ing creditors are each less than two hundred and fifty dollars in amount, the 
adjudication will not be set aside. — In re Bergeron, 12 N. B. R. (E. D. Mich.) 
385. 
11. In computing the number of creditors who must join in a petition for 
adjudication, those whose respective debts do not exceed two hundred and fifty 
dollars are excluded; but, in computing the amount, the aggregate of their 
debts must be equal to one-third of all their debts, irrespective of amount, 
provable against the estate. — In re Hadley, 12 N. B. R. (Mich. Dist.) 366. 

12. The debt of the petitioning creditor should be so far stated, that the 
court may see that it is a provable debt. — Ibid. 

13. A debt due a preferred creditor is not to be reckoned in determining 
the nimber and value necessary to join in a petition for adjudication. — Jn re 
Currier, 13 N. B. R. (Mass. Dist.) 68. 

14. If one-fourth in number have signed a petition for adjudication, it is 
not necessary that the one-third in value should be of those creditors whose 
debts exceed two hundred and fifty dollars; but it may be made up of the 
smaller creditors. — bid. 
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15. And it is not necessary in such case that the larger creditors should be 
requested to sign and refuse. — Jbid. 

16. A voluntary bankrupt, whose discharge was refused upon the ground 
of fraud, may file a new petition in bankruptcy if he has incurred new debts 
since the filing of the first petition. — Jn re Drisko, 13 N. B. R. (Mass. Dist.) 
112. 

17. In reckoning the proportion of creditors requisite to join in a petition 
for adjudication, only unsecured creditors are to be taken. — Jn re Green Pond 
R. R. Co., 13 N. B. R. (N. J. Dist.) 118. 

18. It is no ground for dismissing a petition for the adjudication of a cor- 
poration as bankrupt that the State court prior thereto had acquired jurisdic- 
tion over it in a suit commenced therein for the purpose of distributing its 
estate as an insolvent corporation, that a receiver had been appointed, and its 
estate in his possession. — Jbid. 

19. A creditor who has in good faith joined in a petition cannot object to 
amendments thereof necessary to the prosecution of the same te final effect. — 
In re Sargent, 13 N. B. R. (N. D. Ohio) 144. 

20. Where the verification to the petition is by an attorney, he must show 
his authority. — [bid. 

21. Where creditors in good faith join in a petition for adjudication, they 
cannot afterwards withdraw; but, if it is shown that their assent was obtained 
by misrepresentation or misunderstanding, they may do so at any time before 
adjudication. — Ibid. 

22. If the affidavit to such petition is defective, it may be amended on mo- 
tion. — Ibid. 

23. Where a question is made, whether a sufficient number and amount of 
creditors have joined in the petition, it should be referred to a register or com- 
missioner to examine and report. — Ibid. 

24. The petition for the adjudication of a corporation may be maintained 
by any creditor of such corporation under section 5122 of the Revised Statutes; 
and the provisions as to the number and value of creditors necessary to join in 
a petition against a natural person do not apply. — Jn re Oregon Bulletin, §c. 
Co., 13 N. B. R. (Oregon Dist.) 199. 

See ApsupicaTion, 2; Crepitrors, 2; Costs; Dest, 4; 
Depositions; Evipence, 2; VERIFICATION. 


PLEADINGS. 


1. In an action for money had and received, with a bill of particulars speci- 
fying the plaintiff’s demand to be for money paid by the bankrupt to a creditor 
by way of preference, but disclosing no joint liability, the defendant pleaded 
the general issue. It is too late for defendant upon trial upon the merits to 
set up a liability with others: such non-joinder should have been made by plea 
in abatement. — Van Dyke v. Tinker, 11 N. B. R. (E. D. Mich.) 308. 

2. The defendant in an action for goods sold and delivered may plead in 
bar his bankruptcy, and the proof of his claim against his estate, or may apply 
to the court in which the action was pending for a stay of proceedings: fail- 
ing to do either, a judgment rendered against him is lawful and valid, and, in 
the absence of fraud or collusion, is conclusive both against him, and a surety 
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on his bond to dissolve an attachment. — Cutter v. Evans, 11 N. B. R. (S. J.C. 
Mass.) 448. 

3. An answer purporting to be a bar to the whole action is bad in that it 
attempts to show that the action of the plaintiff in withholding books, &c., 
prevented one of the defendants from showing that a less amount was due. — 
Beeson v. Howard, 11 N. B. R. (Ind.) 486. 

4. An objection to the form of the judgment must have been taken in the 
court below to be available here. — Ibid. 

5. An assignee in bankruptcy brought an action under section 35 of the 
act, alleging that the defendants had seized the greater part of the debtor’s 
stock in trade, with a view to secure a preference, as the debtor was insolvent, 
and they had reasonable cause to know or believe him to be so. No reference 
in the petition was made to any mortgage. The answer in one count was 
general denial; in a second, a special affirmative defence. Held, that the gen- 
eral denial put in issue all the material allegations of the petition, and devolved 
on the plaintiff the necessity of recovering, and of recovering alone, upon the 
petition stated; that, the petition not having been so framed as to assail the 
mortgage as fraudulent under the act and the State statute or common law of 
Iowa, the special affirmative defence could not be relied on by the plaintiff as 
a separate ground of recovery. — Cragin v. Carmichael, 11 N. B. R. (U.S. S. 
Ct.) 511. 

6. Suit was brought upon notes made by H., and indorsed by defendants. 
In defence, it was alleged that plaintiffs had filed a petition in bankruptey 
against H., alleging various acts of bankruptcy, which H. denied; that plain- 
tiffs threatened to institute criminal proceedings against H. for embezzlement; 
that, the defendants being large creditors of H., the plaintiff proposed to them. 
if they would indorse the notes sued upon, equalling about seventy-five per 
cent upon the dollar, that they would drop the prosecution, cease all opposition 
to the discharge of H., and, without delay, would procure a composition with all 
the creditors of H. at thirty cents upon a dollar; that thereupon plaintiffs exe- 
cuted a full discharge of H.; that they failed to effect any composition, never 
dismissed the proceedings against H., but he was declared a bankrupt, and his 
assets sold at a sacrifice by the assignee. Held, that these facts constituted a 
defence: for, if the contract was in violation of the Bankrupt Act, the notes 
were void; and if it was not, then it was not performed, and the notes were 
without consideration. — Claflin v. Torlina, 11 N. B. R. (Mo.) 521. 

7. To a suit brought to recover for loss of goods by a carrier, the defend- 
ant pleaded that the plaintiff, since the bringing of the suit, as a member of 
a firm had filed his petition in bankruptcy, and that this suit was embraced in 
his schedule of assets, and had passed to a trustee duly appointed. Upon 
the trial, the defendant requested the court to rule, ‘‘ If the jury find for the 
plaintiff, to render a verdict for the use of the trustee, if the evidence shows 
he was appointed a trustee, and this claim was among the assets transferred to 
him, and it does not appear that a transfer to the plaintiff has been made with 
the consent of the committee appointed under the proceedings in bankruptcy.” 
Hid, upon a finding for plaintiff, that such verdict cannot endanger the. de- 
fendant’s rights. If the trustee is the only person to whom the money can be 
legally paid, then a payment to him would be a discharge of the debt; that the 
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defendant or trustee can have whatever rights either may have fully protected 
by taking the proper steps for that purpose. — Southern Express Co. v. Connor, 
12 N. B. R. (Ga.) 53. 

8. An assignee in bankruptcy can intervene by supplemental bill in g 
cause previously begun by a conventional trustee to recover certificates of 
stock belonging to the debtor. — Collateral Security Bank vy. Fowler, 12 N. B. R. 
(Md.) 289. 

9. Facts in support of a warrant of arrest and of the order to show cause 
should be set forth in separate depositions, and not in the petition. — In re 
Hadley, 12 N. B. R. (Mich.) 366. 

10. Where a preference is alleged, it is not necessary to aver that it is in 
fraud of the provisions of the Bankrupt Act; but the name of the person in- 
tended to be preferred should be set forth. — Ibid. 

11. The allegation of stoppage may be either of a general stoppage of pay- 
ment without describing auy paper, or of the stoppage of a particular piece 
of commercial paper; and this may be relied upon as prima facie evidence of 
a general stoppage. In the latter case, the paper must be described sufficiently 
to identify it. — Jbid. 

12. The statement in a complaint that the plaintiff is assignee in bank- 
ruptcy may be treated as surplusage, or, at most, as descriptio persone. —Damb- 
mann v. White, 12 N. B. R. (Cal.) 438. 

13. Under a general averment in a complaint, that ‘the plaintiff was 
possessed as of his own property ’’ of the articles named, he may show acqui- 
sition of title by means of bankruptcy proceedings. — Ibid. 

14. It is not necessary to state in a complaint how title to property was ac- 
quired. — bid. 

15. Nor need an assignee aver his representative character in suits brought 
by him. — Ibid. 

16. Nor prove all the steps in the proceedings, if a copy of the assignment 
be put in. — Jbid. 

17. To a declaration alleging the wrongful conversion of certain goods, 
the defendant set up a discharge in bankruptey. A proper replication is, that 
the claim sued on is a debt arising from fraud within the meaning of the term 
debt as used in the Bankrupt Act, and is no bar. — Stokes v. Mason, 12 N. B. R. 
(R. I.) 498. 

18. The fact that an assessment upon a premium note was made by the 
court of another district does not preclude the maker from setting up as a de- © 
fence that it was made in violation of law. The defence should be heard 
when the action is brought upon the note. — Lamb v. Lamb, 13 N. B. R. (Ind. 
Dist.) 17. 

19. The answer to a petition to expunge the proof of a claim cannot be 
used as evidence, nor the papers annexed to it. They must be proved in the 
usual way. — Canby v. McLear, 13 N. B. R. (Del. Dist.) 22. 

20. To avoid a judgment, it is not sufficient to show, that, in the original 
action, the defendant was, while it was pending, adjudicated a bankrupt; that 
the plaintiff proved his claim against his estate in bankruptcy; that the de- 
fendant’s bankruptcy was suggested on the docket of the court in which the 
original action was pending; and that one of plaintiff’s counsel was chosen 
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assignee in the bankruptcy proceedings. The fact of bankruptcy and the 
proving of the plaintiffs claim should have been pleaded in bar, or in stay 
of the proceedings obtained. — Cutter v. Evans, 115 Mass. 27. 

21. Assuming that the Bankrupt Court had the necessary power to set aside 
a sale made by an assignee, and had actually set it aside, or had taken the 
matter under advisement on an application for that purpose, or if the proceed- 
ings or the sale had been reported for its advice or action on a dispute arising 
as to its terms, such matters would have been a defence in a State court by the 
assignee to an action of trover for refusing to deliver the property sold. — 
Ives v. Tregent, 29 Mich. 390. 

22. In a suit to recover property that has been borrowed, the defendant 
cannot set up in defence, that, since the borrowing, the plaintiff has become a 
bankrupt, and the title is in his assignee. — Lane v. Gaither, 72 N. C. 254. 

23. In an action of slander, a plea alleging that, since the action was 
brought, the plaintiff had been adjudicated a bankrupt, is not a good plea. — 
Dillard y. Collins, 25 Gratt. Va. 343. 

24. After the assignment in bankruptcy to the assignee, the bankrupts are 
not necessary parties to a bill to enjoin a judgment obtained by fraud of the 
bankrupts in their favor. — Weakly v. Miller, 1 Tenn. Ch. R. 523. 

See Act or Bankruptcy, 3; CoNsIpDERATION; CONTEMPT, 4; CoRpo- 
RATION, 9; DiscHARGE, 4; JUDGMENT, 5; PeriTioN, 2. 


PLEDGE. 
1. A pledgee does not lose his property in collaterals pledged to him by 


placing them in the hands of the pledgor, a bankrupt, for collection; nor is 
such action a fraud upon the other creditors. — Clark y. Iselin, 11 N. B. R. 
(U. S. S. Ct.) 337. 

2. The surplus arising from the sale of collaterals pledged to one partner 
cannot be applied to pay the debt of the partnership. — Sparhawk v. Drexel, 
12 N. B. R. CE. D. Penn.) 450. 


PRACTICE. 

1. Replication pleaded by defendant, setting up the fraudulent acts of the 
bankrupts in avoidance of the discharges, are bad on demurrer. — Reed v. 
Bullington, 11 N. B. R. (Miss.) 408. 

2. To justify a reversal, the finding in the court below should be clearly 
erroneous. — Jn re Picton, 11 N. B. R. (E. D. Mo.) 420. 

3. Where the evidence in the court below is not sent to the Circuit Court 
in full, it cannot declare, on a writ of habeas corpus, whether it satisfactorily 
appeared that the bankrupt had made a full disclosure. Upon a petition for 
review of the decision of the District Court, this could be done. — In re Salkey, 
11 N. B. R. (N. D. Il.) 516. 

4. On motion for leave for three defendants to answer in a cross-suit, and that 
the appearance for one defendant be withdrawn, one was allowed upon condi- 
tion, and the other refused. — Fenton v. Collerd, 11 N. B. R. (S. D. N. Y.) 535. 

5. A motion by defendant to dismiss a bill and proceedings, or, if that mo- 
tion be not granted, that the plaintiff give security for the costs and disburse- 
ments, will not be allowed where it appears that a co-assignee was appointed 
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with the plaintiff, who has absconded until proper proceedings are taken by 
the defendant on notice to the co-assignee to bring him in and compel him to 
elect whether he will or not be made a party to the suit, and become respon. 
sible for the suit. — Fenton v. Collerd, 11 N. B. R. (8S. D. N. Y.) 535. 

6. In a suit by an administrator upon notes against the principal and 
surety thereon, a continuance was rightly refused where the grounds stated in an 
affidavit are, that the principal has been adjudged a bankrupt, and is a mate- 
rial witness, if, in fact, he is not a competent witness. —Jenks v. Opp, 12 
N. B. R. (Ind.) 19. 

7. Where money is paid into court by a sheriff under a fi. fa., the as- 
signee may file a petition in the court to have the money paid to him. The 
court may in a summary way adjust priorities among contending executions, 
and dispose of money arising from sales thereon. —Jordan vy. Downey, 12 
N. B. R. (Md. Ct. Appeals) 427. [ 

8. Where the object of a demurrer is to raise a question of jurisdiction, 
upon being overruled the demurrant is entitled to file his answer, and be heard 
upon the merits. — Ibid. 

9. Upon a petition to expunge proof of a claim, the petitioner has the 
right to open and close. — Canby v. McLear, 13 N. B. R. (Del. Dist.) 22. 

10. If the bankrupt’s examination is desired upon the hearing of such 
petition, he must be summoned as a witness. — Ibid. 

11. A motion to amend a voluntary petition in a matter affecting the juris- 
diction of the court must set forth specifically in what respects the amend- 
ment is desired, the reasons why the petition was not originally made in the 
proper form, and why the amendment was not applied for sooner. — Jn re 
Wood, 13 N. B. R. (S. D. N. Y.) 96. 

12. Where property was passed to a bankrupt to secure him for notes and 
indorsements, the holder of a judgment obtained upon one of these notes is 
not entitled to the summary order of the court for payment of the judgment. — 
Hurst v. Teft, 13 N. B. R. (ind. Dist.) 108. 

13. Upon an appeal from the District to the Circuit Court, upon the rejec- 
tion of the allowance of a claim, the same claim must be presented in the 
latter court as was presented in the former. — Jn re Jaycor, 13 N. B. R. 
(N. D. N. Y.) 122. 

14. Where there is no contradictory evidence upon a point, it should be 
ruled as a question of law. — Upton y. Tribilcock, 13 N. B. R. (U.S. 8. Ct.) 171. 


15. Where a State Court has acquired jurisdiction by a creditor’s bill over - 


the debtor’s assets, a receiver appointed, and the debtor afterwards becomes a 

bankrupt, the State Court will not turn over the assets to the assignee upon 

mere motion. The assignee must make a proper case authorizing the Bank- 

rupt Court to enjoin the prosecution of the creditor’s bill. — Freeman v. Fort, 
2 Ga. 371. 

16. Where it appears that plaintiff had proved his debt in bankruptcy, he 
has the right, in a suit upon his claim, to introduce in evidence an exemplifi- 
cation of the record of that court to show the orders allowing his withdrawal 
of his proof. — Phillips v. Bowdoin, 52 Ga. 544. 

17. It is no defence to a suit to foreclose a mortgage, that the property 
covered by it was set off to the bankrupt as exempt, it not appearing that 
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the mortgagee proved his lien in the Bankruptcy Court, or that the assignee 
had interfered in any way with the mortgage, as provided under section 20 of 
the act. — Cumming v. Clegg, 52 Ga. 605. 

See Deposition; DiscHarGE, 11; PLEADING, 9; Review, 2. 


PREFERRED Dest. — See Petition, 13; Taxes. 


PREFERENCE. 


1. Where a party makes a conveyance, which is afterwards set aside on 
account of an illegal preference under the Bankrupt Law, both the right to a 
homestead and dower revive. — In re Detert (W. D. Mo.), 11 N. B. R. 293. 

2. Where a creditor surrenders a preference obtained under a fraudulent 
conveyance, it is, in effect, a surrender under section 23, and is not a mere con- 
sent on the part of the creditor for the unsecured creditors to participate in 
the proceeds of the preference; and the same effect must be given to the relin- 
quishment of the creditor as the setting aside of the deed would have had, had 
it taken place. — Ibid. 

3. Where, in an action brought under section 39 to recover for a fraudulent 
preference, the cause of action arose before Dec. 1, 1873, and the proceedings 
in bankruptcy, which were involuntary under said section, were begun prior to 
that time, the amendments of June 22, 1874, requiring proof of knowledge in 
lieu of reasonable cause to believe, have no application. — Van Dyke vy. Tinker, 
11 N. B. R. (E. D. Mich.) 308. 

4. The mere entry of judgment against an insolvent debtor by virtue of 
a warrant of attorney, though entered just before proceedings in bankruptcy 
are commenced, and when the creditor knows his debtor is insolvent, and 
though followed by an execution, is not such a preference as the statute 
avoids. — Clark v. Iselin, 11 N. B. R. 337. 

5. It is not error for the court to refuse to charge the jury, ‘‘ that inasmuch 
as the thirty-fifth section of the Bankrupt Act does not specify the giving of a 
warrant to confess judgment as a prohibited act, that no recovering in this 
case can be had under that section, and that the verdict must be for the de- 
fendant.’? — First Nat. Bank vy. Jones, 11 N. B. R. (U. S. S. Ct.) 381. 

6. It is not error for the court to charge the jury, ‘that every one is 
presumed to intend that which is the necessary and unavoidable consequence 
of his acts, and that the evidence introduced that the debtor signed and 
delivered to the defendants the judgment notes payable one day after date, 
giving to them the right to enter the same of record, and to issue execution 
thereon without delay for a debt which was not then due, affords a strong 
ground to presume that the debtor intended to give the creditor a preference, 
and that the creditor intended to obtain it, and that it is wholly immaterial 
whether the preference was voluntary, or was given at the urgent solicitation 
of the creditor.’? — Jbid. 

7. To bring a case of judgment and execution or attachment within the 


terms of section 35, the debtor must be insolvent, or contemplating insolvency, 
when the alleged preference is given. He must then have in view giving a 
preference. He must procure the attachment or the entry of judgment, the 
execution and the levy, with a present intention to prefer the creditor. The 
unlawful view to a preference must co-exist with the procurement. It is not 
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enough that it precedes the entry of the judgment or the levy of the execu. 
tion, or that it follows. There must be a guilty collusion to constitute the 
fraudulent preference condemned by the statute. — Clark y. Iselin, 11 N. B.R. 
(U. S. S. Ct.) 337. 

8. B. indorsed F.’s note, upon which he obtained money from a bank; B, 
giving, as security, government bonds. Shortly after, a similar transaction was 
had. Within a few days after the last transaction, F. gave to B. a confession 
of judgment as security for his indorsement, and the hypothecation of the 
government bonds; and judgment was entered upon such confession upon 
the following day. These notes were twice renewed; after which B. paid the 
notes, and thereupon issued execution upon the judgment so confessed, which 
was levied upon F.’s goods, and sale had, and money credited to the account of 
the judgment. Held, that there was no sufficient evidence that this transac- 
tion was not made in perfect good faith, or that either party contemplated any 
fraudulent preference, or any insolvency or fraud on the Bankrupt Act.— 
Field y. Baker, 11 N. B. R. (E. D. N. Y.) 415. 

9. B. sold to F. a stock of goods that were in a store heretofore occupied 
by B., together with the fixtures of the store, for five thousand dollars, pay- 
able in instalments of a hundred dollars per week, with interest on a por- 
tion of the purchase-money, with an agreement, that, if F. made default in the 
payment of the instalments as they became due, B. should be at liberty to 
treat the whole amount then unpaid as due, and to enter and take possession 
of the goods, and sell and dispose of the same, in satisfaction of the amount 
remaining unpaid. Held, that the transaction was perfectly valid as between 
the parties, and involved no idea of preference within the meaning of the 
Bankrupt Act. — Jbid. 

10. Five years after certain mortgages were given, the notes and property 
were surrendered, and new notes and mortgages given, with added interest, 
covering precisely the same property, for their security. Within four months 
of the last transaction, the mortgagor was adjudged bankrupt. Held, that no 
property was withdrawn or preference given within four months. The new 
securities were only the recognition and continuity of those which preceded 
them. The change was one of form rather than of substance. — Burnhisel v. 
Firman, 11 N. B. R. (U. 8. 8. Ct.) 505. 

11. Stock was purchased by one broker of another, to be transferred the 
next day. The price was paid that day, according to a bill made out by 
the vendor; but the vendee failed to deliver the stock. Upon the same day, the — 
vendor failed; but after failure, the vendee, knowing it, transferred a portion 
of the stock which he owned, upon the urgency of the vendee, and also in- 
duced a debtor to transfer the balance upon a bill in equity by the assignee to 
compel the vendee to surrender the stock, upon the ground that it was a fraudu- 
lent preference. The bill was dismissed. — Sparhawk vy. Richards, 12 N. B. R. 
(E. D. Penn.) 74. 

12. An unlawful preference only bars the proof of a debt between the 
parties to the preference. — Jn re Comstock, 12 N. B. R. (Oregon Dist.) 110. 

13. A debtor and creditor may account together, and strike a balance; and 
such accounting does not prefer a debtor, or diminish the debtor’s assets; but, 
upon the debtor’s bankruptcy, his assignee is not bound by it. — bid. 
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14. Where a creditor attached property upon mesne process, obtained judg- 
ment by default for non-appearance of the debtor, and levied and sold the 
property thirteen days before proceedings in bankruptcy were begun, the 
assignee cannot recover the amount of the proceeds of such sale under the I4th, 
35th, or 39th sections, as a preference, though made within four months of the 
filing of the petition. — Henkelman y. Smith, 12 N. B. R. (Md.) 121. 

15. The fact that the debtor, under such circumstances, does not file a peti- 
tion in bankruptcy, is not sufficient evidence of such preference, or of intent to 
defeat the operation of the act. — Ibid. 

16. Nor does the fact that the judgment creditor knew that the debtor was 
insolvent render his levy and seizure void, nor violate the Bankrupt Act. — 
Ibid. 

17. Something more than passive non-resistance of an insolvent debtor to 
regular judicial proceedings, in which judgment and levy upon his property 
are obtained, where the debt is due, and he is without just defence to the 
action, is necessary to show a preference to a creditor, or a purpose to defeat or 
delay the operation of the Bankrupt Act. — Ibid. 

18. If stated upon information and belief only, it will not be granted; but, 
if probable cause is shown, leave for a new application will be given. — Jbid. 

19. Where, by an ordinance of the State, judgments could be obtained 
upon debts created in part or in whole, anew after a certain date, at an earlier 
term of the court, than upon those existing before that date, and the bank- 
rupt gave to his son and to his niece, and the firm of which his son was a 
partner, renewals of his debts, so as to enable them to obtain earlier judg- 
ments, the intent to give a preference is clear, and the judgment is void against 
the assignee, and constitutes no lien upon the estate in his hands. — Little v. 
Alexander, 12 N. B. R. (U.S. S. Ct.) 134. 

20. At the time when the bankrupt gave certain drafts which are claimed 
to operate as payment, he was insolvent, and such insolvency was known to 
the acceptors and to the creditors to whom the drafts were given, and that 
they were given by the bankrupt with intent to afford preferences forbidden 
by the act, and accepted in fraud of the act, the acceptor will be deemed to 
still hold the money, and the assignee may recover it of him. — Foz v. Gardner, 
12 N. B. R. (U. S. S. Ct.) 137. 

21. One who has accepted a draft, with intent to enable the drawee to 
prefer the payee, is not liable thereon. — Ibid. 

22. The mere consent of a debtor to a revival of a judgment does not 
affect the creditor with knowledge of insolvency, which from no other facts he 
had reasonable cause to believe, and does not constitute a sme — Kem- 
merer Vv. Tool, 12 N. B. R. (Penn.) 334. 

23. A conveyance made to secure an extended debt, and free pom any 
fraud or intention to obtain a preference, or to defeat the object and purpose 
of the Bankrupt Law, is not obnoxious to its provisions as amended by the 
act of June 22, 1874. — Boothe v. Brooks, 12 N. B. R. (N. D. Miss.) 398. 

24. The meaning of the words ‘‘in fraud of the provisions of this act” 
is any thing which will give a preference to one creditor over another (except 
those who at the time have an existing lien or priority), and which will prevent 
an equal distribution of and participation in the assets of the bankrupts among 
their general creditors. — Ibid. 
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25. Where a deed of trust was executed to secure certain notes, and in- 
tended as a preference, the creditors may disclaim their interest therein, and 
prove their debts as unsecured. — Jn re Saunders, 13 N. B. R. (Mass. Dict.) 
164. 

26. A security given as a preference may be surrendered at the first meet- 
ing, and a vote for the assignee cast by the surrenderer. — Jbid. 

See AMENDMENT, 3; CoLLATERALS, 2; INsoLveNT Desror; INvoiuy- 
TARY Petition; Jurtspiction, 11; Lien, 17; PLeapina, 5, 10; Proor, 7, 
8, 15, 16, 20; ReasonaBLe Cause To BELIevE, 1. 


Premium Nore. 


A premium note given to an agent for a policy of insurance issued by a 
foreign mutual insurance company, which had not complied with the statutes 
of Indiana to enable it to do business in that State, is taken in violation of 
law, and is void, and no action can be maintained thereon. — Lamb v. Lamb, 13 
N. B. R. (Ind. Dist.) 17. 

See PLEApING, 18. 


Presumption. — See EvipEnce, 3; DiscuarGe, 9. 


Priority. 
1. Where a foreign firm was composed of foreign and resident members, and 
the resident members are adjudicated bankrupts, the United States is entitled 
to priority of payment of a firm debt out of the private estates of the resident 
members. — United States v. Lewis, 13 N. B. R. (E. D. Penn.) 33. 

2. A plaintiff may remit part of his claim, so as to give a justice of the 
peace jurisdiction thereof; and he may file his affidavit, obtain execution, and 
thereby secure a priority. — Witt v. Hereth, 13 N. B. R. (Ind. Dist.) 106. 

3. The fact that the affidavit was filed, and issue and levy of execution, upon 
the same day that the petition in bankruptcy was filed, is no evidence of col- 
lusion. — bid. 

See Rent, 1, 2, 5. 

Promissory Nore. 


The purchase of the note of a corporation by one who proposes to buy its 
property and pay its debts does not release the indorser thereon. — Jn re 
Elliott Felting Co., 13 N. B. R. (Mass. Dist.) 160. 

See Composition, 5; Rent, 6. 


PrRoor. 


1. D. was adjudged a bankrupt; and one of his creditors, a bank, proved 
against his estate a claim of eight thousand dollars upon a draft. Objections 
were made to the proof, on the ground that the bank had not credited the sum 
of four thousand dollars received in notes by S., one of the accommodation 
acceptors of the draft, under a covenant not to sue, but without prejudice to 
its rights to the other parties to the draft, or any other person. No indorse- 
ment of payment was made upon the draft, which was retained by the bank. 
Shortly after, and before the four-thousand-dollar notes were paid, D. was 
adjudged a bankrupt. It is assumed that the notes were paid at maturity. 
Held, that the bank did not take the notes in extinguishment of four thousand 
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dollars of the amount due on the draft, or receive them in absolute payment to 
that extent; that the agreement with S. did not extinguish or satisfy the debt, 
or any part of it, as against the drawer D., who had in no event any recourse 
over against the acceptors; that the bank is entitled to make proof for the 
whole amount of the draft; and if S. claims, as to the four thousand dollars 
which he has paid after the bankruptcy, that he is entitled to stand in place of 
the bank, he can make application to the Bankruptcy Court to that effect. — 
Downing v. Traders’ Bank, 11 N. B. R. (E. D. Miss.) 371. 

2. A creditor, by proving his claim against the estate of one member of a 
firm, waives no right to proceed against the firm, or the assets of the firm. — 
Hudgins v. Lane, 11 N. B. R. (N. C.) 462. 

3. The Sectional Dock Co. held two acceptances, which its financial agent, 
without consideration, converted to the use of the bankrupts, a partnership of 
which he was a member. To do so, he indorsed the acceptances without con- 
sideration to the bankrupts, who indorsed the same, had them discounted at 
the Savings Institution, and used the proceeds. This institution proved the 
same against the bankrupt’s estate as second indorser; and the Dock Co., as 
original owner of the acceptances, also proved the same, on objection that the 
estate thus pays a double dividend on the same demand. It was held, that 
the Savings Institution could prove against the bankrupt estate the entire de- 
mand as against its indorsement, and whatever it receives thereon is so much 
credit to be given. If it recovers the whole amount from maker or indorser, 
it will stand as trustee to this estate for so much as it has obtained therefrom; 
and the Dock Co. is entitled to prove its demand for so much money had and 
received by the bankrupt to its use, waiving the cost.— Jn re Morse, 11 
N. B. R. (E. D. Mo.) 482. 

4. The Dock Co.’s agent executed, as accommodation-maker, a note payable 
to the bankrupts, which the latter indorsed to M., who indorsed it, had it 
discounted, and paid proceeds to the bankrupts. M. took up the note at 
maturity, proved the same against the bankrupt, and obtained judgment for 
same amount against the Dock Co. The latter has not paid any part of the 
judgment, but seeks to prove the whole amount against the bankrupt estate. 
Held, that the demand could not be twice proved against the bankrupt’s estate; 
and that M. would hold whatever dividends he receives, as so much paid on 
the note, for which he is bound to give credit on the judgment against the Dock 
Co. — Ibid. 

5. When the debt from one partner to the firm was incurred by the con- 
sent or privity of the other partners, proof of the joint creditors against the 
separate estate will not be admittted in a court of bankruptcy. — Jn re McEwen, 
12 N. B. R. (Ind.) 11. 

6. As to proof of debt by one partner against the concern, and of one 
member of a syndicate against the syndicate, see In re Jay Cooke, 12 N. B. R. 
(E. D. Penn.) 30. 

7. Where the commissioner omitted to sign the jurat to the proof of debts, 
if he distinctly recollects the signing and verifying in his presence, he may 
sign his name to it as it stands; otherwise the party may be re-sworn, and the 
deposition filed nunc pro tunc. — In re McKibben, 12 N. B. R. (E. D. Mich.) 97. 
8. Where, upon trial before a judge, a mortgage was held void as a fraudu- 
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lent preference under the act, the mortgagee may prove his claim if he sur- 
renders the property before judgment, and the fraud is constructive merely, and 
not actual. — Burr v. Hopkins, 12 N. B. R. (E. D. Wis.) 211. 

9. Where a creditor, after being adjudged to have taken a fraudulent pref- 
erence, surrendered the property before judgment, he was allowed to prove his 
claim upon payment of counsel fees of assignee, and any special expense in- 
curred by the assignee. — /bid. 

10. The right to prove is the same, whether the transfer was constructively 
fraudulent under the statute of Elizabeth or the Bankrupt Act. — Jbid. 

11. Fraudulently or illegally entering into a composition agreement does 
not work a forfeiture of the original debt when the composition fails; but the 
creditor may prove his claim in bankruptcy. — Brookmire v. Bean, 12 N. B. R. 
(E. D. Mo.) 217. 

12. Where claims in a voluntary bankruptcy are presented for proof by 
creditors whose names are not upon the schedules, a reasonable doubt arises 
from this circumstance under section 5085 of the Revised Statutes authorizing 
the register to postpone the allowance of the same till the choice of an assignee 
is made. — Jn re Milwain, 12 N. B. R. (Oregon Dist.) 358. 

13. Where there is no allegation on paper and no evidence offered as to 
full Christian names of either of the parties to a note, the proof will be rejected. 
— In re Valentine, 12 N. B. R. (Ind. Dist.) 389. 

14. A creditor who holds a debt against a bankrupt whose liability arises 
by his accommodation indorsement of bills of exchange, to secure the pay- 
ment of which the drawers and acceptors of the bills have delivered to the 
creditor notes as collateral, may prove his whole debt, without regard to the 
collaterals. — In re Dunkerson, 12 N. B. R. (Ind. Dist.) 413. 

15. Costs of appeal incurred after bankruptcy are not provable in bank- 
ruptecy. — Sanford v. Sanford, 12 N. B. R. (N. Y.) 565. 

16. A mere repayment to the debtor of a preferred debt cannot take the 
place of a surrender to the assignee, which such creditor must make, volun- 
tarily or by compulsion, before he can prove his debt.— Jn re Currier, 13 N. B. R. 
(Mass. Dist.) 68. 

17. Where a creditor was named as trustee in a deed executed to prefer 
creditors, and receives delivery of the deed as trustee without any expressed 
qualification, he assents to it; but, upon renouncing the trust, he may prove his 
claim at the first meeting. — In re Saunders, 13 N. B. R. (Mass. Dist.) 164. 

18. A mere agent holding negotiable paper cannot prove it under objection, 
excepting in the name and for the benefit of the real owner, and therefore not 
at all where the owner is in a situation to make the proof himself. — Jbid. 

19. A holder of a note overdue, making affidavit, makes out a prima facie 
case subject to the discretion of the register and court to order further proof, 
and to the right of any creditor or person interested to offer counter-proof. — 
Ibid. 

20. Where two members of a firm took the assets, agreed to pay the debts, 
and became bankrupt, a creditor, who had proved a note signed by the old firm 
and received a dividend, could prove against the other members for the balance, 
and share pro rata with his individual creditors. — In re Pease, 13 N. B. R. 
(Minn. Dist.) 168. 
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21. Where judgment is obtained by an assignee against a creditor for a 
fraudulent preference, the creditor is debarred from proving his claim. — Jn re 
Cramer, 13 N. B. R. (Minn. Dist.) 225. 

See CorPoRATION, 12; Evipence, 6; Notary Pustic, 1, 2; Dest, 7. 


Proor oF Dents. — See Composition, 11. 


Dest. 


1. In an action of tort to recover damages for slander and malicious prose- 
cution, if the defendant, after verdict against him, and before judgment, is 
adjudicated a bankrupt under the act of 1867, such a claim is not provable 
against his estate under section 19 of the act; and the provisions of sec- 
tion 21 for continuance or stay of proceedings to await proceedings in 
bankruptcy do not apply. — Zimmer vy. Schleehauf, 11 N. B. R. 313; S. C. 
115 Mass. 52. 

2. The statute liability of stockholders of a corporation for its debts is not 
such a claim as can be proved in bankruptcy against them: it is not their debt 
within the meaning of the Bankrupt Act. — James v. Atlantic Delaine Co., 
11 N. B. R. (R. I.) 390. 

3. Where a savings bank has loaned money upon notes contrary to law, 
such notes are void, and do not constitute a provable debt in bankruptcy. — 
In re Jaycox, 13 N. B. R. (N. D. N. Y.) 122. 

4. Nor is there an implied promise to pay the money loaned on the notes, 
which constitutes a provable debt. — Ibid. 

See Rent, 7. 

PROVISIONAL WARRANT. 

Where the petition to show cause also asks for a provisional warrant, under 
section 40, for arrest, &c., it will be granted if the facts set forth in the affi- 
davits will justify it; but the better practice is to file a separate petition, sup- 
ported by affidavits of persons having knowledge of the facts where the same 
are not stated in the petition as of the petitioner’s own knowledge. — In re 
McKibben, 12 N. B. R. (E. D. Mich.) 97. 


The purchaser of a railroad is not liable for injuries to a passenger, caused 
by the negligence of those operating it, between the time of purchase and the 
transfer of the property. — Metz v. Buffalo, fc. R. R., 12 N. B. R. (N.Y. 
Ct. Appeals) 559. 

See RECEIVER. 

REASONABLE CavsE TO BELIEVE. 

1. Where a tobacco manufacturer had been overdrawing checks upon a 
bank by collusion with the teller, and failed to make them good upon detec- 
tion, but executed a deed of trust to secure the bank for such overdrafts within 
one month of his adjudication, these facts of themselves afford a reasonable 
cause of belief that the debtor was insolvent, and made the deed in fraud of 
the act. — Alderdice v. State Bank, 11 N. B. R. (Va.) 398. 

2. Section 11 of the act of 1874 is amendatory of section 35 of the 
act of 1867, and is designed to change the rule as to ‘‘ reasonable cause to 
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believe; ’’ but it does not affect cases previously brought, nor acts previously 
done. — Singer v. Sloan, 11 N. B. R. (E. D. Mo.) 433. 

3. The broad distinction between ‘‘ knowledge ’’ and ‘‘ reasonable cause to 
believe ’’ has been too well recognized by the Supreme Court to be ignored: 
and Congress intended, by the amendments of June 22, to affect only such 
transactions as are mala fide; that is, such as are tainted with actual knowl- 
edge. — Ibid. 

See AMENDMENT, 2. 


RECEIPTOR. 

A receiptor agreed to give up to the sheriff certain partnership property at- 
tached. At the time of the attachment, the partnership had not property 
enough to pay the partnership debts; and, more than four months afterwards, 
the members of the firm went into bankruptcy, and received their discharge. 
A special judgment was obtained against the property attached in the original 
action, and a demand made upon the receiptor. Held, in an action by the 
attaching officer against the receiptor, that the latter was not estopped to set 
up the bankruptcy proceedings, and that the action could not be maintained. — 
Lewis v. Webber, 116 Mass. 450. 


RECEIVER. 

A railroad corporation is not liable for injuries to a passenger, caused by 
the negligence of a special receiver and assignee who was operating the road. 
He is not, as such receiver, the agent or servant of the road. — Metz v. Buffalo, 
gc. R. R. Co., 12 N. B. R. (N. Y. Ct. Appeals) 559. 


REcorpD. 


A record cannot be impeached without previous notice by proper form of 
pleading. — Sloan v. Lewis, 12 N. B. R. (U. S. S. Ct.) 173. 


REDEMPTION. 


1. The owner of land sold for taxes, after he has been adjudged a bank- 
rupt, does not thereby cease to be the owner, nor lose his right to redeem. — 
Hampton v. Rouse, 11 N. B. R. (U.S. S. Ct.) 472. 

2. Where it appeared, that, at the time the owner of land sold for taxes 
offered to redeem the same, an assignee had not been appointed, it is demon- 
strated that the court erred in charging the jury that he had ceased to be the 
owner, and had lost his right to rédeem, it being equivalent to a direction to 
the jury to find a verdict for the plaintiff. — Ibid. 


REGISTER. 

1. A register is not bound to countersign a check, unless his fee is tendered 
or secured to him. — Jn re Breck, 13 N. B. R. (S. D. N. Y.) 216. 

2. Whether a register has any lien on the fund in court awarded to a party, 
in what manner the register’s action may be reviewed, and whether it is a 
contempt of court to file certain papers before a register, see register’s 
opinion. — Ibid. 

3. Where there has been a withdrawal of proof of claim, and the register 
had allowed compensation to the creditor’s attorney for bringing certain assets 
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into the court, the act of the register cannot affect the creditor’s lien upon’the 
property. — Phillips v. Bowdoin, 52 Ga. 544. 
See Composition, 11; Examination, 2; Lire Po.icy, 3; Fess, 2. 


REMEDY. 


Where a statute, which confers the right, also declares what course shall be 
adopted to enforce it, the party is restricted to the remedy so provided, and can- 
not resort to the ordinary remedies provided by the common law or by general 
legislation. — James v. Atlantic Delaine Co., 11 N. B. R. (R. 1.) 390. 


Rent. 


1. The landlord is entitled to reasonable compensation for the use of the 
premises from the time of the commencement of proceedings in bankruptcy 
till their surrender by the assignee. — Jn re Breck, 12 N. B. R. (S. D. N. Y.) 215. 

2. The fact that an injury to the premises was prevented by not removing 
the bankrupt’s machinery is not a circumstance that can be considered in 
passing upon the question of what compensation the assignee shall pay for 
their use and occupation. — Jbid. 

3. A bill in equity, filed by the assignee to adjust the rights and priorities 
of lien of creditors, does not have the effect of subjecting the rents thereafter 
collected to the satisfaction of a mortgage debt. — Jn re Bennett, 12 N. B. R. 
(Cir. Ct. S. C.) 257. 

4. Until the mortgagee claims them, they belong to the assignee. — Ibid. 

5. What amounts to such claiming. — Ibid. 

6. Landlords are entitled to a reasonable compensation for the use and 
occupation of their premises while held by an officer of the court, be it more 
or less than the sum named in the writ. — Jn re Hamburger, 12 N. B. R. 
(S. D. N. Y.) 277. 

7. The right of the landlord in Mississippi to rent is a preferred claim 
upon the proceeds of all goods subject to his right of attachment at the time 
of commencement of proceedings in bankruptey. — Austin v. O’ Reilly, 12 
N. B. R. (S. D. Miss.) 329. 

8. The payee of a note given by a tenant for rent, and not paid at maturity, 
isentitled to all his remedies for the security or the collection of the debt in the 
same manner as if the note had never been given. — In re Bowne, 12 N. B. R. 
(N. J. Dist.) 529. 

9. A claim for rent accruing after the date of the filing of the petition is 
not provable against the bankrupt’s estate.—Jn re Hufnagel, 12 N. B. R. 
(E. D. Wis.) 554. 

10. The landlord is entitled to the rent of a store occupied by him in full 
from the estate, from the date of the filing of the petition to the time the 
assignee surrenders the possession. — Jbid. 

11. July 2, execution was placed in sheriff’s hands. July 26, adjudica- 
tion upon petition filed same day. July 29, levy by sheriff; and upon the same 
day the landlord notified sheriff that he claimed rent from proceeds of the 
sale. Held, that he was entitled to his rent in preference to the assignee. — 
Barnes’s Appeal, 76 Penn. St. 50. 

See Execution; Lien, 3, 12; Saxe, 4. 
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REPLEVIN. 

A creditor who has proved a claim against an estate in bankruptcy as for 
goods sold and delivered to the bankrupt cannot maintain an action of re- 
plevin for the goods by proof that he did not sell them to the bankrupt. — 
Ormsby v. Dearborn, 116 Mass. 386. 

See Action, 5. 

Res Jupicata. —See JuRISDICcTION, 1. 


RETROACTIVE Law. 


1. Section 11 of the act of 1874, substituting ‘‘ knowing ”’ for ‘‘ reasonable 
cause to believe,’’ has no greater retrospective force than the similar provisions 
of section 39, and does not affect transactions happening before Dec. 1, 1873, 
in cases where proceedings were begun before that date. — Bradbury v. Gallo- 
way, 12 N. B. R. (Cal.) 299. 

2. Section 10 of the act of 1874, changing the period of four to two months, 
has no retrospective operation, and is not to affect transactions happening 
before the time fixed for it to take effect. — Ibid. 


ReEvIEw. 


1. Where counsel failed to appear for a defendant, supposing that other 
counsel for a co-defendant appeared for him also, and judgment was obtained 
by default, a review will be granted to enable the defendant to plead his dis- 
charge. — Shurtleff v. Thompson, 12 N. B. R. (Me.) 524. 

2. A bill in equity for a review of a summary order of the District Court 
will be treated asa petition; though the better practice is by simple petition. — 
Hurst v. Teft, 13 N. B. R. (N. D. N. Y.) 108. 

3. It is within the discretion of a judge, if satisfied that a refusal to grant 
a continuance upon a suggestion of bankruptcy has worked injustice to the 
defendant, to grant a review; and to the exercise of this discretion in this 
respect no exception lies, especially if first taken at the hearing upon the writ. 
— Todd v. Barton, 117 Mass. 291. 

4. A defendant, who, before judgment against him, has suggested his bank- 
ruptcy, and filed a written motion for continuance, may, upon afterwards 
obtaining a review, plead his discharge in bankruptcy in bar of the action. — 
Ibid. 


Rient or Way. 
The reservation of a right to use an alley in a deed of a portion of land 
was made so long as the grantors continued to own the remainder. Held, that 
the right was not lost by the bankruptcy of the holder, the proceedings having 


been arranged and the estate reconveyed by the assignee. — Colie v. Jamieson, 
13 N. B. R. (N. Y. Sup. Ct.) 1. 


SALE. 
1. Continued possession by the vendor after an absolute sale is open to 


explanation, and is not per se fraudulent, as held in Twynne’s case, and under 


the Virginia Code, chap. 114, sect. 1.— Howard y. Prince, 11 N. B. RB 
(E. D. Va.) 322. 


2. In such cases, the rule caveat creditor applies emphatically. — Ibid. 
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8. A shipment of goods, under a written contract that the party receiving 
the goods shall give acceptances for the price and account for the whole price, 
guarantee the sales, and receive a commission, is a sale of the goods, and not 
a consigiment in a del credere guaranty. — In re Chamberlaines, 12 N. B. R. 
(E. D. Va.) 230. 

4. A sale of land, made under the order of a bankrupt court to secure a 
lien thereon, does not pass to the purchasers the bankrupt’s right and title to 
any portion of the growing crops stipulated to be paid him by way of rent. — 
In re Bledsoe, 12 N. B. R. (W. D. Tex.) 402. 

5. Creditors who are authorized to sell securities deposited as collateral with 
them exercise it no otherwise than as under a trust for the debtor’s benefit. — 
Sparhawk v. Drexel, 12 N. B. R. (E. D. Penn.) 450. 

6. Where judgment was obtained and levy of execution made upon goods 
before petition filed, and sale thereon afterwards without permission of the 
Bankrupt Court, the court may set aside or confirm the sale. Where the 
property was sold for its full value, and the judgment creditor acted under a 
misapprehension, it will be confirmed. — Jn re Hufnagel, 12 N. B. R. (E. D. 
Mich.) 554. 

7. The general order in bankruptcy made by the Supreme Court of the 
United States, providing that notice of the time and place of the sale of a 
bankrupt’s real estate ‘‘ shall be at least twenty days before such sale,”’ is 
directory only, affecting the accountability of the assignee, but not the title 
of a purchaser in good faith. — Crowley v. Hyde, 116 Mass. 589. 

8. Sale upon levy made after filing of petition in bankruptcy is invalid, 
and passes no property if made before valid. — O’Harra v. Stone, 48 Ind. 417. 

See AssIGNEE, 3; ATTACHMENT, 1; CoLLATERALS, 1; District Court; 
FRAUDULENT PREFERENCE; UNITED States Courts. 


ScHEDULE. 
The failure of a debtor to state a debt in a list is not proof that it does not 
exist, but merely a circumstance of suspicion, and a slight one, on the general 


charge of fraud and collusion. — Jn re Mendelsohn, 12 N. B. R. (Cal. Dist.) 533. 
See Fraup. 


SET-oFF. 

Where the mere legal title to a note is transferred by a debtor of the bank- 
rupt to a creditur, not by an ordinary contract of sale, but to enable him to 
use it by way of set-off to his own debt, the transferee holds it in trust for the 
debtor; and, not being due in the same right, it cannot be the subject of set- 
off. — In re Brett, 13 N. B. R. (Mass. Dist.) 43. 


SLanpER. — See PLEADING, 22; ProvaBLe Dest, 1. 


SpreciaL PARTNERSHIP. 
A contribution by a special partner of cash and goods to the capital stock 
is not in accordance with the statute, but makes him a general partner, and 


liable to be adjudicated a bankrupt as such. — Jn re Merrill, 13 N. B. R. 
(N. D. N. Y.) 91. 


¥ 
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State Court. 

1. Where the power of a State court to proceed in a suit is subject to be 
impeached, it cannot be done except upon an intervention by the assignee, 
who shall state the facts, and make the proof necessary to terminate such juris- 
diction. — Valliant v. Childress, 11 N. B. R. (U. S. S. Ct.) 317. 

2. A national bank, the depository of the funds of a bankrupt estate, can- 
not be compelled, upon the order of a State court, to pay out said funds in 
satisfaction of a judgment obtained in that court .yainst the assignee. — 
Havens vy. National City Bank, 13 N. B. R. (Supreme vt. N. Y.) 95. 

3. Notwithstanding the Federal Bankrupt Act, the State courts have full 
and complete power to relieve against frauds, actual or constructive, except in 
cases in which a court of bankruptcy has first taken jurisdiction, or where the 
relief asked in State courts is subversive of the rights of parties to a pending 
proceeding in bankruptcy subsequently. instituted. — Ebersole v. Adams, 13 
N. B. R. (Ky. Appeals) 141. 

See InsuncTION, 1, 2; JuDGMENT, 2; JuRISDICTION, 2, 7, 8, 14; Mort- 
GAGE, 1; Petition, 18; PLeapine, 15; Unirep Courts. 


STATUTES. 

The original Bankrupt Act of 1867, and all amendatory acts thereof prior 
to that of 1874, are superseded by the title Bankruptcy of the Revised 
Statutes, and were repealed by section 5596 of the Revised Statutes. — In re 
Oregon Bulletin, §c. Co., 13 N. B. R. (Oregon Dist.) 199. 


Statute or Limitations. 

1. Section 2 of the Bankrupt Act, limiting rights of action to two years, 
confers no power upon a court of law or equity to extend the time even for 
fraud concealed, and especially where due diligence had not been used to dis- 
cover the fraud. — Andrews y. Dole, 11 N. B. R. (N. J.) 352. 

2. Where the bankrupt was a non-resident at the time the cause of action 
accrued, and it does not appear when he became a resident, and consequently 
that he has been a resident in the State for a period of more than three years 
since the accruing of the cause of action, the Statute of Limitations of the State 
is no defence to a claim offered for proof. — Capelle vy. The Trinity M. E. 
Church, 11 N. B. R. (Del. Dist.) 536. 

3. The United States courts will conform to the decisions of the State courts 
in construing the laws of the State, and among them the statutes of limita- 
tions. — Ibid. 

4. The clause of the act limiting the beginning of actions by and against 
assignees to two years from the time the action accrues applies to all judicial 
contest between the assignee and any other person whose interest is adverse. — 
Bailey v. Weir, 12 N. B. R. (U. 8. S. Ct.) 24. 

5. But where there has been no negligence or laches on the part of the 
plaintiff in coming to the knowledge of the fraud, and where the fraud has 
been concealed by the defendant, or is of such a character as to conceal itself, 
the statute does not begin to run till the fraud is discovered; and this ap- 
plies to suits at law as well as in equity. — Ibid. 

6. The Statute of Limitations does not run against a claim after commence- 
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ment of the proceedings so as to prevent its proof, if it was not barred at that 
time; but the claim may be proved after it otherwise would have been dis- 
charged. — /n re Eldridge, 12 N. B. R. (E. D. Va.) 540. 

7. The filing of the petition and the including of a debt in the schedules 
by the debtor is a new promise. The assets are in trust. The Statute of 
Limitations, which ran against the debt, ceases to run against the trust; and 
the debt is not barred if the time of limitation had not expired at the com- 
mencement of bankrupt or insolvent proceedings. — Ibid. 

8. Section 2 of the Bankrupt Act is a statute of limitation, and applies 
to all judicial contests between the assignee and other persons whose interest 
is adverse to his. — Bailey v. Glover, 21 Wall. 342. 


Srockx. — See Brokers; Corporation, 9; FRAUDULENT TRANSFER. 


STOCKHOLDERS. 

1. Stockholders, by their joint and several liability, do not become co- 
partners; so that an act of bankruptcy by one of them in respect to their joint 
affairs would subject all the members as partners to a liability to be adju- 
dicated bankrupt as a firm. — James vy. Atlantic Delaine Co.,11 N. B. R. 
(R. 1.) 390. 

2. The stockholders of a manufacturing corporation in Rhode Island, by 
reason of failure to comply with the requirements of the law, do not become 
subject to the liability of partners in the same manner as if they had not been 
incorporated; and the creditors do not possess the rights, and are not entitled 
to the remedies, which are furnished by established law against any ordinary 
copartnership or an individual. — Ibid. 

See Corporation, 1, 14. 

Stock Susscriptions. — See Corporation, 10; EvipEnce, 4. 
Susscrising Witness. — See 1. 


SuPERSEDING BANKRUPTCY. 

Where the creditors have determined that the estate shall be wound 
up in the manner prescribed by the 43d section, and their resolution con- 
firmed by the District Court, that court has no longer any power to order 
a meeting of creditors for the purposes named in sections 27 and 28. The 
trustee must act under the discretion of the committee; which discretion is 
conclusive, unless exercised in mala fide. — In re Jay Cooke, 11 N. B. R. (E. D. 
Penn.) 1. 


SUPERVISORY JURISDICTION. 


The only remedy provided for a correction of errors by the District Court 
to set aside an adjudication is to be found in the supervisory jurisdiction 
of the Circuit Court; and from that jurisdiction no appeal lies. — Sandusky v. 
First Nat. Bk. of Indianapolis, 12 N. B. R. (U. 8. S. Ct.) 176. 


Supervisory Power. — See JURISDICTION, 3. 


Surety. 


As to what will or will not amount to giving time so as to release an in- 
dorser, see In re Elliott Felting Co., 13 N. B. R. (Mass. Dist.) 160. 
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Taxes. 

Where an estate had been taken by creditors under attachments valid as 
against the assignee, it would be inequitable to allow these creditors to escape 
the burden of the taxes on the estate they have acquired under their levy, if 
the taxes were, at the time of the levy, allowed and deducted from the valua- 
tion made by the appraisers. In that case the collector should be required to 
assert his lien: if not so allowed and deducted, the taxes should be proved as 
a preferred claim against the estate. — Foster vy. Inglee, 13 N. B. R. (Me. 
Dist.) 239. 

See REDEMPTION. 


TITLE. 


The transfer of his real estate by a debtor against whom an attachment has 
been issued, and before judgment or decree, whether by his own act or by 
operation of law, cannot impair or invalidate the title of a purchaser under 
such decree or judgment. —Valliant v. Childress, 11 N. B. R. (U.S. S. Ct.) 
3817. 


Trover. —See AssIGNEE, 16; JuRIspDICTION, 18. 
Trust. — See Sate, 5. 
Twynne’s Case. —See Sate, 1; Unirep States Courts. 
TrusTEE. — See 2. 


Unitep States Courts. 


The Federal courts, upon a question whether possession of personal prop- 
erty by the vendor, after an absolute bill of sale has been executed, is per se 
fraudulent, will follow the statutes of the State, and the construction given 
by the State courts. — Howard y. Prince, 11 N. B. R. (E. D. Va.) 322. 


UsuaL Anp Orpinary Course oF Business. — See MortGace, 11. 


VERIFICATION. 

A verification of a petition for adjudication by an attorney is fatally 
defective which fails to state that the principal is not a resident of the 
district. — In re Hadley, 12 N. B. R. (Mich.) 366. 

See Petition, 3. 


Votuntary CONVEYANCE. 

A voluntary conveyance made by a person not indebted at the time, in 
favor of his wife or children, cannot be impeached by subsequent creditors. — 
Barker y. Smith, 12 N. B. R. (La. C. Ct.) 474. 

Warver. — See Petition, 3; Proor, 2. 
Warrant oF ATTORNEY. — See PREFERENCE, 4. 


Warrant To Conress JUDGMENT. 

It is wholly immaterial whether the course pursued by the defendants in 
entering judgment, and issuing the execution upon a note and warrant to con- 
fess judgment, was expected or unexpected by the debtor, as he had given 
them full power to do every thing which they did, whether he consented at 
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the moment or not, and in spite of every opposition which he could make. — 
First Nat. Bank vy. Jones, 11 N. B. R. (U. S. 8. Ct.) 381. 


WILL. — See WomAN. 


WITNEss. 


1. A witness may be subpcenaed to attend before a register in one district, 
notwithstanding he resides out of the district, if not living more than one 
hundred miles from the place of attendance. — Jn re Woodward, 12 N. B. R. 
(E. D. N. Y.) 297. 

2. The bankrupt is not a competent witness in the trial of an indictment 
against himself for secreting and concealing money belonging to his estate. 
The amendment of June 22, 1874, applies to civil cases only. — U. S. v. Black, 
12 N. B. R. (Mass. Dist.) 340. 

3. A witness summoned on the application of the assignee to be examined 
before a register is not a ‘‘ party’? to the proceeding, and entitled ‘to take 
the opinion of the district judge upon any point or matter arising in the course 
of the proceedings.’? — Jn re Comstock, 13 N. B. R. (Oregon Dist.) 193. 

4. And is not entitled to appear and be attended with counsel. — bid. 

5. A claimant against the bankrupt estate is not a “ party,” and cannot 
appear by counsel, or interfere in a proceeding for the examination of a wit- 
ness for the information of the assignee. — Jbid. 


Wait or Error. — See AUDITA QUERELA. 


BOOK NOTICES. 


Remedies and Remedial Rights by the Civil Action, according to the Reformed 
American Procedure. A Treatise adapted to Use in all the States and 
Territories where that System prevails. By Joun Norton Pomeroy, 
LL.D. Boston: Little, Brown, & Co. 1876. Pp. lvi, 54. 

Tue design of the author is to present the entire remedial department of 
the law, according to what he calls the Reformed American System of Proce- 
dure. This procedure was inaugurated by the Legislature of New York in the 
year 1848, and has now been substantially adopted by more than twenty States 
and Territories; and many of its essential features are contained in the Act of 
Judicature of the Parliament of Great Britain, which went into effect on the 
lst of November, 1875. This volume is meant to be complete in itself, and 
treats of what is called the Civil Action; and it is intended as a hand-book for 
the lawyer in the every-day duties of his profession, wherever this reformed 
system of procedure has been adopted. It deals largely with the reasons on 
which the procedure is based, the mischiefs it was established to remedy, and 
the true principles of interpretation which ought to be applied to the statutes 
creating it. The book is also designed as a text-book for students, and con- 
tains a somewhat brief historical account of the different systems of procedure 
which have preceded this reformed system, the reasons on which they were 
based, and the causes which have produced the changes which have been 
made. The author’s design is, if the present book is well received by the 
profession, to write another independent volume, which, however, will be the 
complement of this, and will treat of the remedies and remedial rights that 
may be obtained and enforced by means of the Civil Action. 

The relation which the book bears to the author’s conception of the whole 
science of jurisprudence seems to be this: the primary rights and the primary 
duties which the law declares and enforces, defined and classified according 
to their real nature and relations, form the body of the law; and the remedial 
department of jurisprudence has to do with the remedies and the remedial 
rights which the law gives; the final means by which the primary rights are 
maintained, and the primary duties enforced, are the remedies; and the 
remedial rights, or rights of remedy, are the rights which an injured person 
has to avail himself of any of these remedies. To arrange, classify, and 
describe these remedies according to some qualitigs which inhere in their 
nature, is the ultimate design of the author. In this book the author’s pur- 
pose has been ‘to describe the Civil Action,” ‘‘to discuss its fundamental 
principles, and to present it in all its essential features as the single judicial 
instrument for the maintaining of all remedial rights and the obtaining of all 
remedies.”’ 

That the book must be a useful hand-book for lawyers in practice in those 
States where this procedure has been adopted is plain from an examination of 
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it. It has evidently been written with great pains, and after a careful study 
of the leading authorities of all the States and Territories in which this proce- 
dure prevails. In the preface the author says that ‘‘he has endeavored to 
collect all the leading cases in every State, — all those which have been finally 
accepted as authoritative, and which represent the mature thought and con- 
victions of the judiciary;” and, while he has not scrupled to express his own 
convictions and views, he has ‘‘ always plainly indicated and represented them 
in their real character, so that the reader need never confound them with the 
results of actual judicial decisions, and be thus led to accept as settled law 
what is only the personal conviction or suggestion of the author.’’ 

The great and obvious merit of the author is his method, the thoroughness 
and completeness of his analysis, and his disposition to discuss every thing 
upon principle, and to give a real, and not a conventional, reason for his con- 
clusions. This arge and exhaustive treatment of the reformed procedure is 
of the utmost importance in many ways, and not the least in the tendency 
it must have to create a uniformity of procedure and practice in the different 
States which have adopted substantially the New York Code. This procedure 
is yet, in the opinion of many, on trial; and each State needs all the instruc- 
tion which can be got from the decisions of other States. The introduction 
of it is so recent, that few things are so authoritatively settled that they can- 
not be changed by judicial decision, if found against the weight of reason or 
convenience. A collection of cases with an accurate statement of the decis- 
ions, and a full discussion of the principles on which the actual decisions rest, 
as well as a general consideration of the principles of the whole code, must 
tend to prevent a narrow and partial construction of it in any State. The 
author does not, indeed, admit that the reformed procedure is still on trial: 
he thinks it the natural and inevitable outgrowth of a mature civilization, 
destined soon to be adopted by all the States of the United States; and he 
finds a close analogy between the history of the changes of procedure in the 
English law and in the Roman. In his view, in its essential features it is the 
only natural and rational procedure, and it must become universal. Whether 
he is right or wrong in this opinion, it is manifest that too much care cannot 
be taken in settling the practice under this code; and to this end the book is a 
most valuable contribution. 

Nobody now contends for the strict system of pleading and practice at the 
common law, or for the old English procedure in chancery. The changes 
required by all are in the same general direction, and opinions differ only 
upon the extent to which they should be carried. The choice seems to lie 
between a code which shall abolish all formal distinctions between law and 
equity, and shall have but one form of action for the enforcement of all private 
rights, and a system like that established by statute and practice in Massa- 
chusetts and some other States, which, while it preserves the essential dis- 
tinctions between legal and equitable remedies, endeavors to make the 
procedure in each branch of the law as simple, comprehensive, and effective 
as possible. ‘The ordinary remedies given by actions at law are the recovery 
of damages in money, and the recovery of possession of specific tangible 
property; and these are adequate remedies in the majority of the cases that 
are litigated in courts. The theory of an absolute union of legal and equitable 
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actions into a single judicial instrument for the enforcement of all private 
rights, and the obtaining of all remedies, comes from the civil law, and in its 
nature is not easily conformable to the system of jury trials which prevails 
in common-law countries. Jury trials, and the difference of jurisdiction in 
kind or extent which it has been found convenient to confer upon different 
tribunals, both stand in the way of a complete realization of any theoretical 
unity of procedure. 

The common-law procedure was purposely adapted to jury trials. It com- 
pelled the parties to formulate their proceedings so as to separate the law from 
the facts, and to submit single and distinct issues to the jury; and compelled the 
judges to declare the law by distinct propositions applicable to the facts, 
the correctness of which could be determined by an appellate tribunal. If 
legal and equitable causes of action and legal and equitable defences are to be 
tried and legal and equitable remedies administered in the same proceedings, 
jury trials can be intelligently had only on issues framed by the court. If all 
proceedings before all judicial tribunals are to be carried on in the same 
manner and form, every judge of every tribunal ought to have the learning 
and ability of a chancellor. In this state of things, the perplexity of the tradi- 
tional justice of the peace might become intolerable. Equitable rights and 
remedies which cannot be determined and enforced in ordinary actions at law 
constitute but a small part of the actual litigation of any State, and jurisdic- 
tion over them has usually been conferred only upon the court of highest 
authority. It is certainly worth considering, whether an absolute unity of 
procedure in administering all the remedies of the law would not only put an 
end to trial by jury, but require a degree of learning and ability on the part 
of all judges which is now found in few. The rights which the law recog- 
nizes and enforces naturally divide themselves into classes, and so do the 
remedies which the law gives; and it may well be that it is expedient that 
there be different modes of procedure for declaring and enforcing the different 
classes of rights. How far any court can successfully undertake in one pro- 
ceeding to determine all the claims and counterclaims which exist between the 
parties cannot satisfactorily be determined by reasoning. 

The best form of judicial procedure, like the best form of government, may 
not be the same for every State: it must be adapted to the traditions, habits, 
modes of business, and degree of civilization, peculiar to that State. Certainly, 
forms in the present imperfect condition of the professional mind seem to be 
necessary helps. It is easy to say that the whole science of pleading ought to 
consist in knowing what facts are material, and in stating them as they 
occurred. Every new system of pleading, even if the change be for the better, 
is at first followed by pleadings essentially worse than the old, because there 
were forms for the old pleadings, which the most mechanical mind could copy; 
but to construct the new pleadings, even on the simplest system, often proves 
too much for either the ability or the patience of the ordinary lawyer. The 
author, while commending the theory of pleading, according to the new proce- 
dure, as perfect in its scientific character and in its practical efficiency, con- 
cedes that in some States the prevailing methods of pleading are bad. ‘‘ There 
is,’’ he says, ‘‘ no method, no system, no rule: the pleadings themselves are 
long, filled with redundant and irrelevant matter; issuable facts are not 
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averred; the issues are not single, and are often buried and concealed by 
unnecessary details of mere evidentiary matter.”’ It is this well-known fact 
of the loose pleading which prevails in some States under the code, together 
with the growing habit which is formed in some courts in those States of not 
distinctly declaring the principles of law on which they rest their decisions, 
but of giving opinions without specific reasons, which has turned the minds of 
some lawyers against the expediency of adopting the code. They think that 
astricter and more formal system of procedure insures a more rigorous analysis 
of the principles of law, greater accuracy in stating and applying the law to 
the facts, and a steadier administration of justice by eliminating more care- 
fully the personal element from adjudications. Upon these questions, how- 
ever, and upon all questions that arise upon any view of the best methods of 
civil procedure, the book is instructive; and, for lawyers who wish to under- 
stand the principles of this reformed system of procedure, it is almost indis- 
pensable. 


Massachusetts Reports, 112. Cases argued and determined in the Supreme 
Judicia] Court of Massachusetts. March—September, 1873. ALBert G. 
Browne, Jr., Reporter. Boston: H. O. Houghton & Co., corner Beacon 
and Somerset Streets, 1876. 


Tuts volume, though it contains cases argued while Mr. Browne was the 
official reporter of the Supreme Court, and therefore bears his name on its 
title-page, is the work of Mr. N. St. John Green, who, at the request of Mr. 
Browne, has prepared and published it, and who will prepare the remaining 
volumes of Mr. Browne’s series. The work could hardly have been left in 
more competent hands; and the volume before us is conspicuous for the clear- 
ness, accuracy, and conciseness with which the cases are reported. The head- 
notes are models; and we have compared them carefully with the opinions 
which they epitomize, without finding one which does not state the substance 
of the court’s decision with accuracy, and with a brevity as rare as it is 
admirable. We are not sure that Mr. Green has not a tendency to condense 
his reports too much, and to leave out, as not essential to the decision, facts 
which it would be desirable to preserve. Thus, in Dyer v. Shurtleff, p. 165, 
which presented the question whether the published notice of a mortgagee’s 
sale was sufficient, and where the court sustained a form which had ap- 
parently been deemed insufficient in Roche v. Farnsworth, 106 Mass. 509, we 
think the notice itself might well have been published. The opinion would be 
more easily understood with the notice before us; and the publication of a 
form which the court had sustained would have restored, among those who are 
called upon to advise mortgagees, that sense of security which the decision in 
Roche v. Farnsworth rather tended to disturb. Examples of this fault, how- 
ever, are not common. 

The volume contains its fair proportion of interesting cases; and among 
those of the March session, 1873, for Suffolk, the first judicial fruits of the 
great fire, in the decisions on the various questions raised by the insolvency 
of the mutual insurance companies, — decisions too familiar to the public and 
the profession to need discussion. In De Witt v. Pierson, p. 8, a suit for 
tent, where the defendant claimed an eviction, and certainly with some show 
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of reason, the court maintained the strict rule of Royce v. Guggenheim, 106 
Mass. 201, definitely setting at rest any doubts raised by some of the older 
authorities, and making it a little questionable whether a moral eviction is 
possible in Massachusetts. We are inclined to suspect the reporter of a little 
irony when we read the catalogue of annoyances which in his head-note he 
calls a ‘* mere fact,’’ and which are held not to constitute an eviction. We see 
no reason, however, to question the soundness of the rule which the case main- 
tains. 

Robinson v. Litchfield, p. 28, contains what strikes us as a singular propo- 
sition. The plaintiff offered evidence to show that the defendant went to 
Troy on a given day. The defendant, to control this evidence, introduced a 
witness who testified that he had a conversation with the defendant at Hing- 
ham on the evening of that day; and the defendant then offered to show what 
the conversation was, for the purpose of fixing the date. The court hold that 
the evidence was excluded properly, because it was not original evidence of the 
fact in controversy, but only hearsay. This seems to us a distinct confu- 
sion of ideas. However objectionable the court may have deemed the evidence, 
it certainly was not hearsay: the defendant offered to prove the conversation 
itself as an ultimate fact from which a conclusion could be drawn, not to prove 
other facts by showing that they were stated in the conversation; that certain 
statements were made, not that those statements were true. We regret that the 
court should have given this reason for their decision, because it will tend to 
confirm in their error those members of the profession who always object to 
evidence of a conversation, on the ground that all evidence of words spoken 
must be hearsay. 

Johnson v. Phenix Insurance Company, p. 49, decides for the first time in 
this Commonwealth, but in harmony with all the authorities both English 
and American, that, where a policy of insurance provides that the assured 
shall produce the certificate of a magistrate to certain facts before the loss 
shall be payable, the production of it is a condition precedent to the right to 
sue, and the fact that the magistrate named refuses to give it is of no avail. 

In Brannon v. Hursell, p. 63, the defendants made a note payable four 
months after date, with interest at ten per cent; and the plaintiff claimed in- 
terest at that rate after its maturity. The court hold that he was entitled to 
it, on the ground, as stated in the language of the opinion, that ‘ the plaintiff 
recovers interest both before and after the note matures by virtue of the con- 
tract, as an incident or part of the debt, and is entitled to the rate fixed by 
the contract.’’ It is interesting to compare this decision and the reasoning on 
which it rests with the decision of the House of Lords in Cook v. Fowler, 
L* R. 7, H. L. 27, noticed in the last volume of this Review, p. 785. There 
Lord Selborne stated the rule as follows: ‘‘ Unless it can be laid down as a 
general rule of law, that upon a contract for the payment of money borrowed 
for a fixed period on a day certain, with interest at a certain rate down to 
that day, a further contract for the continuance of the same rate of interest 
after that day, until actual payment, is to be implied, the decision of the Vice- 
Chancellor in this case is not erroneous. I entirely agree with those of your 
lordships who have preceded me, that no such contract is to be implied, unless 
there is something to justify it upon the construction of the words of the par- 
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ticular instrument; and that, although, in cases of this class, interest for the 
delay of payment post diem ought to be given, it is on the principle, not of 
implied contract, but of damages for a breach of contract.’’ In that case, 
interest was allowed only at four per cent per annum after maturity, though 
sixty per cent was the rate fixed by the agreement before maturity. We refer 
to the English case because it seems to put the allowance of interest after 
maturity on its true ground, —the only ground on which, in many cases, it 
can be included in a verdict, — and establishes a sounder rule. A recent de- 
cision of the Supreme Court of the United States, Burnheisel v. Freeman, which 
the reader will find noticed in our Summary of Events, seems in conflict with 
Brannon v. Hursell. 

Freeman v. Creech, p. 180, where an amendment to the plaintiff’s declara- 
tion was held to dissolve his attachment as against a subsequent purchaser, is 
a case which is worth remembering. In G v. Housatonic Railroad Com- 
pany, p. 234, the court refused to extend the rule, that a servant cannot recover 
of his master for damage sustained from the negligence of his fellow-ser- 
vant, to a case where the servant sued to recover consequential damages for 
an injury to his wife caused by such negligence. The rule itself is often odious 
in practice; and we are glad that the court refused to hold that a man who 
enters the service of a railroad company puts his whole family at risk as well 
as himself. 

Fair v. Manhattan Insurance Company, p. 320, presented certain questions 
as to the power of auditors, and the method of dealing with their reports, which 
are very ably and fully discussed in the opinion of the Chief Justice. It is 
certainly time that the functions and powers of these important officers should 
be clearly defined; and this case is a valuable contribution to the law on the 
subject. 

In Clapp v. Hale, p. 368, a majority of the court hold that a part payment 
made on Sunday will not take a debt out of the operation of the Statute of 
Limitations. As the practice of the court prevents any record of the reasons 
which influenced the dissenting minority, we would suggest to the reporter 
that in such cases a summary of the argument would be desirable. 

In Minor v. Sharon, p. 477, the court hold the defendant liable for negli- 
gence in letting the plaintiff a tenement infected with small-pox, without in- 
forming him of its condition. This decision establishes a very satisfactory 
rule, and it imposes upon landlords an obligation perhaps not generally 
acknowledged. If this rule is applied to the owners of houses with defective 
drains or other sources of disease about them, the various boards of health will 
find their labors sensibly lightened, and landlords will begin to recognize the 
fact that the sanitary condition of their houses is a matter of interest to them- 
selves as well as to their tenants and the public authorities. Mr. Justice 
Morton’s definition of negligence — ‘‘ Negligence consists in doing or omit- 
ting to do an act in violation of a legal duty or obligation ’’ —is so broad as . 
to suggest the inquiry, whether pitching a man down stairs is an instance of 
crassa negligentia. 

In Finn vy. Western Railroad Corporation, p. 524, the opinion of Mr. Justice 
Wells is an interesting discussion upon the question, whether the consignor of 
goods can sue the carrier for their loss, although it occurs after the title to 
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them has passed to the consignee; but we can only mention it; while other 
cases which we had marked for comment we find we must pass entirely with- 
out notice, as we have already exceeded our limit. 


Reports of Cases argued and determined in the District Courts of the United 
States within the Second Circuit. By Ropert D. Benepict and B. Lincoty 
Benepict. Vol. VII. New York: Baker, Voorhis, & Co. 1876. 


Tus volume includes cases from July, 1873, to January, 1875. We notice 
the following: — 

In re Dana, p. 1, decides that the United States Statute of 1870, establish- 
ing a police court in the District of Columbia, and authorizing the trial of mis- 
demeanors by the court without a jury, is unconstitutional; although the act 
gives the party aggrieved the right of trial by jury on an appeal. Judge 
Blatchford, who delivers the opinion, does not support his conclusion by any 
citation of authorities. 

The steamship St. Laurent, p. 7, makes an exception to the general rule, that 
a delivery of cargo on a wharf with notice to the consignee discharges the vessel, 
after the lapse of a reasonable time. The consignee in this case did not enter 
the goods at the custom-house, although he had notice of the arrival of the 
vessel; and, according to the usual mode of doing business in such a case, the 
goods should have been put on a certain part of the wharf, to be taken away 
by the custom-house authorities. The goods were placed on a different part 
of the wharf, and were taken by some person unknown. The wharf was owned 
by the owners of the vessel, and was used exclusively for their business. Held, 
that the vessel was liable for non-delivery of the goods. 

The brig Niveto, p. 69, decides, that, if it appears that a seaman has been 
paid off before the shipping commissioner, he cannot maintain a libel for wages 
without giving security for costs. 

In The Aleppo, p. 120, Judge Blatchford holds, that, if a cargo is lost by a 
collision, the measure of damages is the cost of the cargo at the place of ship- 
ment, with interest, although the collision takes place within a few miles of the 
port of destination. This was the rule adopted in Smith v. Condry, 1 How. 28; 
but in that case the collision took place in the port of shipment, and the court 
said, ‘‘ It is the actual damage sustained by the party at the time and place 
of the injury that is the measure of damages.’’ That this is the true rule 
seems to us clear; and if the loss occurs in the port of destination, or near that 
port, a proper application of the rule would make the value there the measure 
of damages. A later case in this same volume shows that the value at the 
port of shipment may afford no compensation at all. Guano at the Chincha 
Islands is owned by the Peruvian Government, but is not sold there, and con- 
sequently has no market-value there, being shipped by the government. In 
The National Steamship Company, p. 395, where a cargo of guano was lost by 
a collision near the port of New York, Judge Benedict held that the value in 
New York was the measure of damages. 

The Bankruptcy Act provides, that, ‘‘ if the debtor dies after the issuing of 
the warrant, the proceedings may be continued and concluded in like manner 
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as if he had lived.’’ In the Matter of Luchfield, p. 259, the debtor died after 
the order of adjudication was entered, but before the warrant was in fact issued. 
Held, that the court had jurisdiction of the proceedings, notwithstanding the 
death. 

In the Matter of Platt, p. 261, relates to the seizure of books and papers, in 
cases of frauds on the revenue, under the United States Statute of 1867. 

In Coombs v. Nolan, p. 301, stone was shipped under a bill of lading con- 
taining no special clause as to delivery. The cargo could not be discharged 
without the aid of horses; and, owing to an epidemic among horses, none could 
be obtained for several days. Held, that the owners of the vessel were not 
entitled to recover demurrage for the detention of the vessel. 


A Treatise on the Law of Estoppel, and its Application in Practice. By MELVILLE 
M. Bicgetow. Second Edition. Boston: Little, Brown, & Co. 1876. 


Tue first edition of this work, which appeared some three years and a half 
ago, was made the subject of an extended notice in our pages, in which its gen- 
eral character and scope were discussed fully, —7 Am. Law Rev. 156, —and 
we have seen no reason since to change the favorable opinion which we then 
expressed. 

Mr. Bigelow is now to be congratulated upon having achieved a singular 
triumph; for he has presented us in this second edition with a smaller volume 
than the first. How much courage it required to attempt this condensation, 
how much careful and conscientious labor to accomplish it, no one but an 
author can tell; and Mr. Bigelow is entitled to no slight praise for the marked 
success of his efforts. 

He has encountered, he tells us, some four hundred and fifty cases in the 
preparation of this edition. Instead of contenting himself with citing them, 
or adding occasional notes containing extracts from them, and then announ- 
cing a second edition greatly ‘‘ enlarged and improved,’’ according to the 
familiar phrase, he has conscientiously examined his text with the additional 
light which they have afforded; and, where he has found any modification 
necessary, he has not hesitated to make it. Almost every chapter has received 
some addition; and some chapters have been, to a great extent, rewritten. In 
this way the work preserves its symmetry; and we do not find a proposition 
laid down in the text, only to be contradicted in a note, and an overgrown 
volume, of which one half is needed to correct the errors of the other. 

The somewhat extended quotations from cases which were introduced into 
the text of the first edition have, in many cases, been thrown into notes. This 
change we regard as an improvement. Such quotations are illustrations of the 
general propositions stated in the text, and, as such, are more conveniently 
placed in notes, where they can easily be examined by the reader interested in 
the proposition to which they relate, and where they do not break the conti- 
nuity of the general discussion. 

It is apparent that the author has spared no pains to make his second edition 
in every respect an improvement on the first; and we take pleasure in chroni- 
cling his success. 
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A Treatise on the Law of Taxation, including the Law of Local Assessments, 
By Tuomas M. Cootry, LL.D., one of the Justices of the Supreme Court 
of Michigan, and Jay Professor of Law in the University of Michigan. 
Chicago: Callaghan & Co. 1876. 

Mr. Justice Coo.ey is already well known to the profession, not only as a 
member of a court whose decisions are everywhere received with great respect, 
and as a professor of law in the principal Western university, but as the author 
of an able and valuable work on Constitutional Limitations, and the editor of 
an excellent edition of Blackstone’s Commentaries, in which he proved, that 
even after the labors of Christian, Chitty, Coleridge, Tucker, and Sharswood, 
there was room for another annotator of those famous institutes. Any book 
coming from a writer of his high reputation is sure to attract attention, and to 
ineet with a ready sale; and we think, besides, that the book before us will 
maintain its author’s present high position as a jurist. 

The subject of taxation falls within the domain of the courts in but two 
aspects: first, the constitutional limitations and directions to the legislature in 
respect of it, or the mode of its imposition; and, secondly, the established rules 
for construction of statutes imposing it. It may be doubtful, indeed, whether, 
strictly speaking, there is such a subdivision in law as ‘‘ Taxation; ’’ whether 
all the legal questions that arise on it are not properly divisible among other 
distinct titles, as Action,’’ Constitutional Law,’’ and ‘ Statutes.’’? But 
whatever may be true, scientifically speaking, there is no doubt of the great 
convenience of a work collecting and analyzing the authorities and decisions 
which refer to it. These have greatly increased of late years, especially those 
in regard to assessments for local improvements popularly known as ‘ better- 
ments,’’ the imposition of which is now the ordinary method of raising the 
money to meet the heavy expenses of widening, grading, and paving streets, 
filling marshes, and other improvements of a similar character. The law in 
regard to this kind of taxation is probably pretty well settled; but the decis- 
jons upon it are almost innumerable, and almost all have been made within 
the last thirty years. 

As this book covers a substantially new subject in law, the work of arrange- 
ment and division was difficult; but the result, we think, has been eminently 
successful. Equally successful too, we think, the learned author has been in 
generalizing the law on the subject, which, it must be remembered, depends 
entirely upon statute, and varies very materially in different States. In this 
respect, Judge Cooley’s frequent habit in citing an important case, of briefly 
stating the facts on which the decision was made, is of great use: for, although 
quotation from reports in text-books is not to be commended, the rule has 
exceptions; and tax questions turn so much upon the exact language of statutes 
and upon intricate details of procedure, that much labor may be saved the 
reader by a brief statement of these, which often renders further examination 
of the cases unnecessary. 

But, if we may be permitted to say so, we think the author does not always 
confine himself to the legal aspect of taxation. There are occasionally para- 
graphs and even pages in which questions of politics, political economy, and 
of constitutional law, are referred to, which touch but lightly, if at all, upon 
the law of taxation. Thus the paragraph entitled ‘* Taxation and Protection 
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Reciprocal,’ beginning on p. 14, treats of many matters that can hardly 
ever fall within the field of judicial investigation. To speak plainly, taxation 
isa grab game. Every legislature seizes all the property for its imposition that 
it can get hold of, unless restricted within some constitutional limits; and 
courts have always been inclined to disregard all abstract arguments in respect 
of the justice or injustice of any particular tax, if it violates no constitutional 
provision. Again, too, ‘ the Nature of the Power to Tax,’’ which is the sub- 
ject of Chapter II., belongs, we think, more to the learned judge’s book on Con- 
stitutional Limitations than to this. Nearly three pages are here devoted to a 
discussion of the thesis, that the power to tax is not judicial. Now, in a work 
of this kind, a thorough treatment of taxation in its political and scientific 
branches is impossible. The book is meant as a law-book, and as a law-book for 
mature practitioners in the law, and not for pupils; and wanderings, if we may 
be permitted so to style them, from the legal into the political nature of taxa- 
tion, however interesting, distract the legal inquirer’s attention, and unneces- 
sarily encumber a book, which, reduced to its smallest dimensions, will be 
of no inconsiderable bulk. The first two chapters are, indeed, inferior to 
much of the rest of the work; Chapter III., on ‘* Limitations of the Taxing 
Power,’’ being in every way worthy of the author, and extremely instructive. 
From this chapter on, almost every page contains information and discussion 
of the highest practical value. Occasionally thereafter, however, there are 
places where the book admits of condensation, as in Chapter XXIII., where 
several pages are devoted to a short treatise on the law of Mandamus, which 
seems to us out of place in the volume. The citations of cases are very full 
and exhaustive; but occasionally we miss one that we should have expected to 
find. Such a one is Dollar Savings Bank vy. United States, in the 17th of 
Wallace, which decided, that, under certain circumstances, an action at law 
might be maintained for a tax that had never been assessed; a most important 
decision, considering that the United States is restrained as to such suits by no 
statute of limitations. Another case which should be in the volume is Hardy 
v. Waltham, in the 7th of Pickering, in which it was decided that a charter 
exemption from taxation of lands, not exceeding in value five hundred pounds 
a year, covered the increase in value of all lands bought before the limit was 
reached; and although Harvard College v. Boston, in which this anomalous 
principle was affirmed, is cited two or three times, we do not perceive that it is 
cited to this point, or that the principle itself is alluded to. 

How much litigation has arisen from statutory exemptions from taxation is 
shown by this book. That there is a large amount of property held for charitable 
and religious objects that should be exempted from taxation, we imagine very 
few in the country yet deny: but different courts apply somewhat different 
rules in construing such exemptions; the decisions in Massachusetts of late 
years rather favoring them, while most other courts are inclined to restrict 
them. There would be no particular importance in respect of how they are to 
be construed, were it not for the unfortunate line of decisions of the Supreme 
Court (doubted, if we remember rightly, by Judge Cooley, in his work on Con- 
stitutional Limitations), holding that such exemptions in a charter may form 
an irrepealable contract. 

While we have pointed out where we think this work might be condensed, 
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we cannot close without thanking the learned author for it, for it will be of 
great use to the profession. 


A Commentary on the Law of Agency and Agents. By Francis Wuarton, 
LL.D., Author of Treatises on ‘* Negligence,’’ ‘‘ Conflict of Laws,’’ ‘‘ Crim- 
inal Law,”’ &c. Philadelphia: Kay and Brother. 1876. Pp. lxxvi, 620. 
Sivcg, in 1839, Judge Story issued his Commentaries on Agency from 

‘* Cambridge, near Boston,’’ the successive editions of that work, enriched and 

illustrated by the labors of skilful annotators, have been, each in turn, the 

guide, philosopher, and friend of the profession; and so completely have they 

seemed to cover the whole ground they rested on, that he would have been a 

rash prophet who had foretold success to their rival. And when, lately, — 

9 Am. Law Rev., 138,— we noticed the eighth edition of Story on Agency, 

the work held undisputed the field it had possessed for thirty-five years. 

Yet it cannot be denied that the demands of an extending commerce be- 
tween nations and men, and the application of doctrines to emergencies arising 
therefrom, have increased the body of the law of agency since Judge Story’s day, 
if, indeed, they have not, in some measure, altered its structure. 

Dr. Wharton, whose education and training have been liberalized and 
strengthened by the investigations necessary to produce a book like his on 
Criminal Law, and who has also made the acquaintance of the civilians before, 
has given us a work whose scope and purpose are more like those of which Judge 
Story’s text-books were the bright examples, containing a running comparison 
of the English and Roman systems of jurisprudence, than after the prevailing 
fashion of the present day. In a word, his book seeks to be an exposition of 
the law, and not a mere digest. Yet because ‘‘ agency is a creature of usage 
as established by the courts,’’ and ‘‘ usage can only be settled by cumulative 
rulings,’’ he has given in his notes, he tells us, all reported American authori- 
ties that have come to his notice. 

By the same token, the book becomes, as it properly should be, really a 
treatise on the American law of agency of the present day, to the discussion 
of which the consideration of the Roman and English systems is introductory 
or subsidiary. 

The first eleven chapters treat generally of the Law of Agency. The 
twelfth to the seventeenth chapters inclusive treat successively of the Law of 
Attorneys, of Auctioneers, of Brokers, of Factors, and of Institors or Sales- 
men. The eighteenth chapter discusses the Law of Liens as related to Agency. 
The author says in his preface that he has purposely omitted Shipping, Part- 
nership, and Insurance, topics frequently associated with agency, as being 
‘* virtually independent themes, for whose adequate discussion the present 
volume does not afford space.’’ In the place ordinarily occupied by a table 
of contents, Dr. Wharton has introduced an ‘ Analytical Table,’’ analytical 
both of the book and the subject. This, with a full index and a complete table 
of cases, makes the work easy to use for purposes of reference. 

We have read a considerable part of the first eleven chapters, and have felt 
an agreeable sense of refreshment. The treatment is philosophical, learned, 
thorough, and vigorous; and, though it is marked throughout by a certain dif- 
fuseness that is characteristic of its author, we feel sure that the profession 
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will recognize the book as coming full-armed to try conclusions with its prede- 
cessor. 


A Treatise on the Law of Receivers. By James L. Higu. Chicago: Callaghan 
& Co. 1876. 


Tus new work, by the author of the tfeatises on the Law of Injunctions 
and the Law of Extraordinary Legal Remedies, is quite worthy of the excel- 
lent reputation which Mr. High has established by his former publications, 
and will be found very useful to the profession. The author states in the 
preface that this ‘‘ is believed to be the first effort ever attempted to present 
the entire body of English and American law upon the subject of receivers.’’ 
He discusses very fully the jurisdiction of courts in the appointment of re- 
ceivers; the selection and eligibility of the receiver; the rules of practice in the 
appointment; the receiver’s bond, and the liability of his sureties; the nature 
of the receiver’s possession, functions, and liabilities; his compensation; his 
accounts; and the removal and discharge of receivers. The powers and duties 
of receivers over railways, banks and other corporations, partnerships and 
real property, in aid of judgment creditors, in cases of mortgages and of trusts, . 
and in connection with injunctions, are considered in separate chapters. The 
citations are very numerous, and include many references to cases quite recently 
published; and there is a convenient appendix of precedents and forms. The 
style of the work is excellent, and it has been prepared with much care and 
method; and the typography is satisfactory. 

This book would have rendered valuable aid to the numerous receivers who 
have been settling the affairs of insurance companies rendered insolvent by the 
great fires at Chicago and Boston. It contains some decisions of questions 
which have arisen under these receiverships. Some other cases are not referred 
to, as they are not yet contained in the published volumes af reports. Among 
these unreported decisions, in Massachusetts, are Cartwright’s Case, argued in 
January, 1874, in which it was held that a receiver may be imprisoned for 
contempt for appropriating funds in his hands to his own use, and failing to 
comply with an order to pay them into court, although he has expended the 
money, and is unable to replace it; and Commonwealth v. Gould, argued in 
March, 1875, which decided that a surety on the bond of a receiver of an in- 
solvent insurance company is liable for the payment of a debt of his principal 
to the company, contracted before his appointment. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin ; with Tables of the Cases and Principal Matters. Prepared and 
edited for the Reporter by Epwry E. Bryant. O. M. Conover, Official 
Reporter. Vol. XXXVII., containing Cases determined at the January 
Term, 1875. Chicago: Callaghan & Co. 1876. 


Tue reporter sends this volume close after its predecessor, and promises 
that Vol. XX XVIII., to contain nearly if not quite all the cases determined in 
1875, shall follow this as closely. He is enabled to do and promise this because 
the volume before us was prepared by Mr. Bryant, known as one of the editors 
of Vilas & Bryant’s annotated edition of some of the earlier volumes of Wis- 
consin Reports. The Wisconsin Supreme Court consists of only three judges; 
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a number unfortunately small, especially when, for any reason, one or two of 
them are prevented by interest, or by any other reason, from sitting in a cause. 
Their decisions are well reported in this volume; and we notice Blaeser y. 
The Milwaukee Mechanics’ Mutual Ins. Co., p. 31, where the defence relied, 
among other things, on a wilful burning by the plaintiff (whether this defence 
was first suggested by seeing the plaintiff’s name appended to the proof of loss 
does not appear). The court decide, that, in a civil action, the issue is to be 
determined on the preponderance of the evidence, even though the act in 
question is punishable as a crime. They distinguish, however, an action on a 
policy of insurance from a libel for divorce; having held in Freeman v. Freeman, 
31 Wis. 235, that adultery charged as ground for divorce must be proved be- 
yond a reasonable doubt. The opinion in this case shows a personality that 
adds nothing to its strength, as it leaves the impression that the decision is 
by one judge, and not by the court. We refer to such expressions as (p. 37) 
** It seems to me that the chief justice was: mistaken; ’’ “ I understand,” &e. 
Butler vy. Carns, p. 61, holds that a negotiable note is void, even in the hands 
of a bona-fide holder for value without notice, if the maker was induced by 
false representations to sign it, believing he was signing another and dif- 
ferent contract. So we find that the law of bills and notes is still founded, 
as was formerly believed, on the custom of merchants; and that the custom 
of those merchants, known as vendors of patent rights, is fast becoming a 
custom to take notes to which there is a good defence. Smith v. Sloan, 
p- 285 (we copy the head-note), ‘‘ where A. and B., partners in the practice 
of the law, were indebted for rent of their law-office, and A. gave a negotiable 
note in the firm-name for the amount at ninety days with interest, and, in an 
action thereon against A. and B., there was no proof that B. authorized the 
giving of such a note, or that it was necessary in the course of their business, 
or usual in similar partnerships, for one partner to give such notes, held 
that there was no error in ordering a non-suit as to B.’’ 

In re O’ Connor, p. 379, holds that the jurisdiction of the Municipal Court 
of Milwaukee extends to an assault committed within the limits of the National 
Home for Disabled Volunteer Soldiers by one inmate thereof on another, al- 
though, by the consent of the Legislature of Wisconsin, the Home was pur- 
chased and owned by a corporation established under the laws of the United 
States, and under the control of a board of managers consisting of the Presi- 
dent, Secretary of War, and Chief Justice of the United States, and nine 
others selected by Congress; and the inmates are subject to punishment under 
the rules and articles of war. This decision is in direct opposition to Links v. 
Reese, 19 Ohio St. 306. 

In The Attorney-General vy. The City of Eau Claire, p. 400, the court hold 
unconstitutional a statute allowing the city to dam a river, and to use the 
reservoir and power thereby obtained for city water-works, or to lease it for 
manufacturing purposes. 

In Sawyer v. Dodge County Mut. Ins. Co., p. 503, a policy of insurance for 
five years, covering grain in stacks and granary for five successive crops, is 
held to be a valid and not a wager policy, and to cover grain raised on land not 
owned by the insured at the date of the policy. 
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Reports of Cases argued and determined in the Supreme Court of Alabama 
during January and June Terms, 1873. ByJ.W.SHeruerp. Vol. XLUX. 
Montgomery, Ala.: Published by Joel White. New York: Hurd & Hough- 
ton. Cambridge: The Riverside Press. 1875. 

Tuts is a volume of good reports; and it is refreshing to encounter it in 
these days, when the multiplication of volumes by padding of every sort seems 
the great object of many reporters. Mr. Shepherd, who with this volume 
begins his labors as Reporter of Alabama, goes about his work in a business- 
like fashion, without preface or promise of any kind, or announcement that 
the reports have passed into new hands. He states his cases, where the opinion 
of the court does not itself contain a sufficient statement, with brevity and 
clearness; omits the arguments of counsel, except in selected cases where their 
preservation is desirable or necessary to a proper understanding of the opinion; 
and, in his head-notes, seeks to give accurately the propositions established by 
the decision. It is true that we occasionally find in these head-notes state- 
ments of elementary principles, perhaps adverted to in the opinion, though 
rather as axioms on which to rest the decision than as points decided; but such 
lapses are rare. We think, however, that, with more care, they might in many 
cases be condensed, or the expression made more felicitous; and to this point 
we would direct the reporter’s attention for the future. The printing and 
binding of the volume are good; and, taken as a whole, it is a piece of honest 
work which we are glad to praise. 

Of the decisions which the volume contains we have space to say but little. 
Cases involving questions as to the validity of acts done by officers holding 
commissions from the Confederate governments, or of judgments rendered by 
courts established under their authority, or of contracts based upon Confederate 
money, continue to occupy the attention of the courts in all the Southern States, 
and many such are reported in this volume; but the principles which govern 
the decision of these questions are now so well settled, that they contain little 
that is new. The rules which the courts have adopted seem often severe, and 
it is a little surprising that the many hard cases in which they have been asked 
to apply them have not made shipwreck of the law; but they are followed with 
great consistency. Thus in Webster v. Whitworth, p. 201, an agent, who in April, 
1862, received payment of a debt due to his principal in Confederate money, 
and left it on deposit with an insurance company till it became worthless by 
depreciation, was held liable for the loss, though he communicated what he 
had done immediately to his principal, who, without expressing assent or dis- 
sent, instructed him not to receive it in future, and though it was admitted that 
he acted in good faith, and, when he received it, could not well refuse it; and 
in Coster vy. Barrett, p. 196, land of a minor, sold by authority of a probate 
court for reinvestment in 1863, was restored to the minor because it had been 
paid for in Confederate money, which had been invested in Confederate bonds, 
and so lost, although the sale was reported to and confirmed by the court, and 
though the land had been sold by the purchaser to a third person, who, the 
court say, must be supposed to have had notice. 

In Selma, Rome, and Dalton R. R. Co. v. Webb, p. 240, the court hold that 
an action will not lie against a railroad company for killing an animal run over 
by its train, unless the act was done by its direction or with its assent, on the 
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ground that the conductor and other officers of the company in charge of the 
train are not its agents for any such purpose. Without admitting that this is 
the law, it is interesting to compare it with Craker vy. Chicago and Northwestern 
Ry. Co., 36 Wis. p. 657, where the court held that kissing a passenger was 
within the scope of a conductor’s authority. The Wisconsin rule is certainly 
more liberal to the employee, and more consistent with the spirit of our free 
institutions. We are afraid, also, that it is better supported by authority. 


United States Digest. A Digest of Decisions of the Various Courts within the 
. United States, from the Earliest Period to the Year 1870; comprising all 
the American Decisions, digested in Thirty-one Volumes of the United 
States Digest; with careful revision, and important additions. By Brnsa- 
MIN VAUGHAN ApBpotT. First Series. Vol. X. Patents—Presumptions. 
Boston: Little, Brown, & Co. 1876. 


Same. Vol. XI. Principal and Agent—Sales. 


Wir the general scope and purpose of this series of the United States 
Digest our readers are familiar; but it has not ceased to be a subject of approv- 
ing comment, that the author has been able to digest his digestion so thoroughly 
and so rapidly as to reduce the matter contained in thirty-one volumes of the 
old Digest into fourteen, the promised number of volumes for this series, and, 
while doing his work admirably, to produce volume after volume in such rapid 
succession. We noticed the first volume in our issue for April, 1874, —8 Am. 
Law Rev. 592. Since then, ten additional volumes have been published; 
and from what we have learned of the accuracy and value of this work, as 
tried by the test of actual use in the profession, we have nothing to retract 
of what we then prophesied. Of the volumes before us, the latest of the series, 
Vol. X., devotes four hundred and sixty of its eight hundred and fifty pages to 
the title Pleading, and one hundred and sixty-one pages to Practice; and Vol. 
XI. contains twenty-two hundred and twelve citations of cases under the title 
**Sales.’? The publishers promise to produce the three succeeding volumes 
concluding the series, one in each of the ensuing months, April, May, and 
June. 


Humorous Phases of the Law. By Irvine Browne. San Francisco: Sumner, 

Whitney, & Co. 1876. 

Turs is a little book in an attractive binding. The contents are a series 
of articles originally published in the Albany Law Journal, we presume before 
the author migrated to the ‘‘ Western Slope;’’ and various subjects are dis- 
cussed in several chapters, and the idiosyncrasies of the law set out in a rather 
humorous way, and cases thereon containing some amusing decisions are 
cited. In this respect, the book differs from other books of the kind which 
consist of collections of anecdotes and excerpts. Of this kind, for instance, 
is Mr. Heard’s book, Curiosities of the Law Reporters. We think the old sys- 
tem the better one. The humor of the law is not very sustained ; and it is 
difficult to make an amusing chapter on ‘‘ wagers ’’ or ‘‘ necessaries.’? We 
think that the field is still open for a collection of funny American cases 
which should illustrate the peculiarities of the judge, the time, or the country. 
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We would have it contain such cases as the recent one, Ottoman v. Ottoman, in 
the 44th Ind., in which exceptions were argued based upon the fact that the 
court smoked and slept, and allowed the opposing counsel to smoke, during the 
trial of a cause: such cases as the one in Georgia, in which the Supreme 
Court of that State pays its compliments to an apothecary * licensed to sell 
drugs.”” This gentleman, being indicted, ventured to claim that whiskey was 
within that license. The court says, ‘* A drug is nauseous, which is not a char- 
acteristic of whiskey; nor is it by any means a drug in this market.’’ We 
would add the case in Binney’s Reports, in which the majority of the court of 
Pennsylvania did not consider the determination of a cause in St. Domingo 
by a duel conducted under order of a court there a lis adjudicata: the ruling 
in Kentucky that a jackass is a Spanish ‘* horse,’’ and therefore exempt from 
levy: the decision in Maine, in which the court hold that a bull which was 
worked with an ox was exempt from attachment with his yoke-fellow as a 
“pair of oxen:’’ the case in which the Chief Justice of Vermont speaks of the 
fable of ‘‘ Hercules and the lobster:’’ Meldrum v. Snow, 9 Pick. 441, in which 
the Supreme Court of Massachusetts support an absurd custom, because beer 
is a healthy beverage, of which the manufacture should be encouraged on 
grounds of public policy. It is even said that there is a dictum in a Pennsyl- 
vania case ‘* that two glasses of brandy never hurt any man.”’ In fact, we do 
not doubt that the jurisprudence of each State furnishes many such oases. See 
Popkin vy. Sargent, 10 Cush. 333, and Jefferson v. Washington, 19 Me. 294. 
Our author’s book grows better toward the end; and we add one of his wager 
cases as a specimen. The story is not new, but always good. We think it is 
found in Campbell’s Lives of the Chancellors, —Lord Loughborough, in Brown 
vy. Leeson (2 H. Bl. 43), in 1797. Knowing his lordship to be a constant fre- 
quenter of Brooke’s and White’s, and intimately acquainted with the myste- 
ries of gambling, the parties were doubtless not prepared for the following 
roar, but probably depended on an exercise of the knowledge intimated in his 
lordship’s last sentence: ‘‘ Do not swear the jury in this case; but let it be 
struck out of the paper. I will not try it. The administration of justice is 
insulted by the proposal that I should try it. To my astonishment, I find 
that the action is brought on a wager as to the mode of playing an illegal, 
disreputable, and mischievous game called ‘ hazard;’ whether, allowing seven 
to be the main, and eleven to be a nick to seven, there are more ways than six 
of nicking seven on the ace. Courts of justice are constituted to try rights 
and redress injuries, not to solve the problem of the gamesters. The gentle- 
men of the jury and I have heard of hazard as a mode of dicing by which 
sharpers live, and young men of family and fortune are ruined; but what do 
any of us know of ‘seven being the main,’ or ‘eleven being the nick to 
seven’? Do we come here to be instructed in this lore; and are the unusual 
crowds (drawn hither, I suppose, by the novelty of the expected entertain- 
ment) to take a lesson with us in these unholy mysteries, which they are to 
practise in the evening in the low gaming-houses in St. James Street, pithily 
called by a name which should inspire a salutary terror of entering them? 
Again I say, let the cause be struck out of the paper. Move the court, if you 
please, that it may be restored; and, if my brethren think that I do wrong in 
the course that I now take, I hope that one of them will officiate for me here, 
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and save me from the degradation of trying whether there be more than six ways 
of nicking seven on the ace, allowing seven to be the main, and eleven to be a 
nick to seven,—a question, after all, admitting of no doubt, and capable of 
mathematical demonstration.”? ‘The court, on review, sustained this decision. 
They could hardly do otherwise; for Alexander was the only one of them who 
knew any thing of the subject, and he, as we have seen, ** would not tell.” 


Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin ; with Tables of the Cases and Principal Matters, and the Rules 
of the Several Courts in Force since 1838. By $8. U. Pinney, Counsellor at 
Law. Vol. III. Containing Cases decided from the December Term, 1850, 
until the Organization of the Separate Supreme Court in 1853. Chicago: 
Callaghan & Co., Law Publishers. 1876. 

In 1870, the Legislature of Wisconsin passed an act providing for reporting 
and publishing the decisions of the Supreme Court made during the period 
between the organization of Wisconsin as a Territory, July 4, 1836, and its 
admission as a State, May 29, 1848. Mr. Pinney was selected to prepare these 
reports, and his first volume, published in 1872, contained the cases decided in 
the Supreme Court of the Territory from its organization to the end of the July 
term, 1846. After the publication of this volume, it was deemed desirable to 
republish the decisions of the Supreme Court of the State between its original 
organization in 1848 and the organization of the Separate Supreme Court in 
1853, which were originally published by Mr. Chandler, the official reporter of 
the court, in the four volumes of Chandler’s Reports; and Mr. Pinney’s second 
volume contained, therefore, the decisions of the Territorial Supreme Court 
between 1846 and 1848, and the cases reported in the first two volumes of 
Chandler. 

The present volume completes the series, and contains the decisions pre- 
viously reported in 3 and 4 Chandler, and three cases apparently not hitherto 
reported. We discovered, upon examination, that six cases were apparently 
published for the first time; but, upon comparison, three of them appear in 
Chandler’s volumes; and we suppose the reference to these reports was omitted 
by accident, as in every other case it has carefully been inserted. The book 
contains about six hundred pages, exclusive of index and table of cases. Of 
these, about one hundred and twenty-five are devoted to a reprint of ‘the 
rules of practice in the District Courts of Wisconsin Territory, and all rules of 
practice adopted for the County, Circuit, and Supreme Courts since the 
organization of the State.’? Mr. Pinney gives the ‘* Old Rules of the Supreme 
Court,” ‘* The New Rules of the Supreme Court,’’ ‘‘ Old Circuit Court 
Rules,” ‘* New Circuit Court Rules,” ‘* Chancery Rules,’’ and others, some 
in force, and others interesting only to the curious in comparative regulation. 
There are also several pages devoted to sketches of judges. 

Of the necéssity which existed for the republication of Chandler’s Reports 
we cannot speak. Mr. Pinney has changed the report in every case in some 
respect, though often very slightly; has rewritten the head-notes, though not 
always to advantage; and, in cases where Mr. Chandler printed nothing but 
the opinion of the court, he has added head-note, statement of facts, abstract 
of argument, and whatever else was needed to complete the report. The dif- 
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ficulty in supplying the deficiencies in this respect, more than twenty years 
after the cases were argued, must have been very great. Mr. Chandler appar- 
ently found it in some cases insuperable when he published his reports in 
1853; and Mr. Pinney has certainly been very fortunate in securing the neces- 
sary facts so long after his predecessor had abandoned the attempt. “As the 
reports stand now, unless their accuracy is questionable, the decisions are cer- 
tainly of more value as precedents than in the form in which Mr. Chandler 
presented them. We presume that there was a demand in Wisconsin for 
this republication, or it would not have been attempted. 

We cannot, however, easily bring ourselves to believe that any such 
demand existed for the republication of effete rules. If published at all, we 
should have said that a pamphlet form would have suited them, and that they 
did not need the luxury of law calf. It is possible, however, that they may 
possess a value which we do not understand; and we will, therefore, content 
ourselves with the remark, that, if such a collection was necessary, Mr. Pinney 
has spared no pains to make it complete. 


The Institutes of Justinian ; with English Introduction, Translation, and Notes. 
By Tuomas CoLtetr Sanpars, M.A., Barrister at Law, late Fellow 
of Oriel College, Oxford. First American, from the Fifth London Edi- 
tion; with an Introduction by WitLt1am G. Hammonp, LL.D., Professor of 
Law in the Iowa State University. Chicago: Callaghan & Co. 1876. 
8vo, pp. Lxi, 693. 

Tue work of Mr. Sandars has long been familiar to students in this 
country as well as in England. Without any pretence to originality, it is the 
most convenient introduction to the Roman law which we know of in the 
English tongue, and abridges the longer commentaries of Continental writers 
into a volume which all can read. The earlier editions acknowledged a special 
debt to Ortolan. The present has been rewritten, in great measure, by the 
light of Demangeat. If French writers were to be followed, Mr. Sandars 
could not have found a better guide. We do not understand that the Ameri- 
can reprint differs from the English original except in mechanical execution, 
and in having an introduction by Mr. Hammond. The latter is very worthy 
of notice. We confess to a strong prejudice against American reprints of Eng- 
lish books, and more especially against the attempt to carry them off by a flimsy 
introduction or a seattering of worthless notes. The preliminary essay of Mr. 
Hammond, however, is a thoughtful piece of writing, which really adds to the 
value of the book. It is an explanation for students of the classification of the 
Roman law, and of the influence of that classification upon our own. It shows 
considerable acquaintance with those German authors who are the undisputed 
masters of this field of knowledge, — a fact which makes the incidental vindi- 
cation of Blackstone the more interesting. Blackstone’s place as a classic, 
however, is too secure to need the slight acerbity which Mr. Hammond seems 
to feel for Austin and later writers, whose labors, we think, he does not fully 
appreciate. We agree with him, however, that the older civilians have not 
by any means lost their value. 
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The Statutory Jurisdiction and Practice of the Supreme Court of the United 
States ; together with Forms of Process and Rules, &c. By P. Purtups, 
Counsellor of the Supreme Court of the United States. Revised Edition, 
October, 1875. Washington: W. H. & O. H. Morrison, Law Booksellers 
and Publishers. 1875. 

Tue first edition of this work was heartily welcomed by the profession, or 
at least by those members of it who were already enjoying, or were hoping to 
enjoy, any practice in the Supreme Court of the United States. 

The very large number of cases in which appeals and writs of error were 
dismissed by that court at almost every term, on account of some fatal defect 
in the proceedings, seemed to indicate, either that that august tribunal was 
very difficult of access, or that the profession was lamentably ignorant of the 
statutes and rules of court regulating that matter. We fear that the latter 
was the real cause of the difficulty; and Mr. Phillips’s work has certainly 
removed any further excuse for this. No one was more competent than he to 
render this service to the profession. That he is held in high estimation as 
an authority by some members at least of the Supreme Court may be gath- 
ered from the fact, that an opinion expressed in his first edition upon the 
effect of the Stat. June 1, 1872, regulating bonds on writs of error and 
appeals, was cited in the case of Telegraph Co. v. Eyser, 19 Wallace, 419, by 
a dissenting judge, as an authority against the view taken by the majority of 
the court. 

In the present edition, the author has included a reference to all the 
decisions of the court and all acts of Congress relating to its subject-matter to 
October, 1875; and has also adapted his citations of United States Statutes to 
the sections of the Revised Statutes. 


The Philadelphia Reports. Containing Decisions published in the Legal Intelli- 
gencer during 1872, 1873, and 1874. By Henry E. Esq. Vol. 
IX. Philadelphia: J. M. Power Wallace, 182 South Sixth Street. 1875. 
In each succeeding volume of this series we are struck by the admirable 

method of the reporter. There is no redundancy of statement; the head-notes 

are models; and-we can only express regret that this Wallace should not have 
been the one selected as reporter for another series, which, with a more pre- 
tentious title, has attained notoriety as Wallace’s Reports. 

This volume contains decisions of cases determined in the District Court of 
Philadelphia, in the Supreme Court at Nisi Prius, in the Orphans’ Court of - 
Philadelphia, and the Circuit and District Courts of the United States for the 
Eastern District of Pennsylvania and for the District of New Jersey, and in 
the Courts of Common Pleas and Quarter Sessions for Philadelphia, and some 
other local courts, none of them necessarily final adjudications, but many of them 
by able judges, and presenting some novel and interesting questions. We notice 
Schlessinger v. Adams Express Co., p. 70, where the plaintiff had a verdict for 
$6,000 for four trunks and their contents which had been sold by the defend- 
ants, as unclaimed packages, for $32.50. The court, in affirming this verdict, 
held that the sale by the defendants of the trunks and contents, unopened, and 
declared as ‘‘ contents unknown,”’ was not such a sale as was contemplated by 
a statute which authorized them to ‘‘ expose to sale at public auction;” and 
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that if a freight clerk in the employ of defendants had told the plaintiff that 
she could leave her trunks there a year, and the defendants so sold them within 
the year, the jury would be authorized to find for the plaintiff. 

In Passmore v. Western Union Telegraph Co., p. 90, it is held that a regu- 
lation of a telegraph company, known to the sender of a message, limiting 
its liability for mistakes to the amount paid for the transmission, unless the 
message be repeated, is valid and binding between the parties. In Harris v. 
Western Union Tel. Co., p. 88, however, it is held that such a regulation, 
known to the sender of a message, is not binding on the receiver, where the 
only notice the latter had was that the message was sent subject to the com- 
pany’s regulations, to which the sender had agreed; and that the receiver could 
recover his damages for the company’s mistake. 

Morris v. Bancroft, p. 277, decides that the terms of a ground-rent deed 

reserving rent in ‘‘ lawful silver money of the United States, each dollar 
weighing seventeen pennyweight and six grains at the least,’ could be law- 
fully satisfied by payment in gold coin; SHarswoon, J., observing that he 
should find it hard to discuss the case on principle. In Hutchins’ Estate, 
p. 300, testator gave to his nephew by will a life-annuity of $1,000, with the 
provision that it should be paid to him in person only, and upon his personal 
application; and, if he should not apply in person for five years, it should be- 
come part of the residuary estate. It was held to be an absolute gift; the 
condition to be a condition subsequent; and, the nephew being prevented by 
death from applying for it, that the yearly amounts then accrued belonged to 
his representatives. 
‘In Commonwealth v. Leeds, p. 569, it is held that it is conspiracy for two or 
more persons to act in concert to induce, by artifice or persuasion, a tavern- 
keeper to furnish them beer in violation of the law against the sale of beer ‘‘ on 
the first day of the week, commonly called Sunday,’’ where their purpose was 
to prosecute him therefor. 


Cases argued and determined in the Circuit and District Courts of the United 
States for the Seventh Judicial Circuit. By Jostan H. Bisset, of the 
Chicago Bar, Official Reporter. Vol. V., 1851-1874. Chicago: Callaghan 
& Co. 1876. 


WE regret to see that Mr. Bissell continues in this volume the practice of 
reporting charges of judges. They certainly can have little weight as prece- 
dents, and only serve to fill up a book. We notice the following cases: — 

Campbell v. Medbury, p. 33, decides that, in the absence of fraud or mis- 
representation, a purchaser of land in undisturbed possession will not be 
relieved from payment of the purchase-money on the ground of a defect of 
title. 

In The Juneau Bank v. McSpedan, p. 64, it is held that a non-resident de- 
fendant, coming into a State for the purpose of defending a suit, cannot be 
served with process in another suit, even though the prior suit is first discon- 
tinued. 

United States v. United States Express Co., p. 91, decides that it is not a 
violation of law for an express company to carry, with a money-letter or 
package, an unstamped letter of advice concerning said money. 


ed 
8, 
my | 
n 
| 
to 
re 
as 
he | 
er 
ly | 
to qf 
as | 
b- 
: 7 
nd 
by | 
he q 
7 
| 
| 
a 
q 
| 
| 
| 


582 BOOK NOTICES. 


Grunningcr v. Philpot, p. 104, decides that depositions taken in a cause in a 
State court may be used in an action in a Federal court between the same par- 
ties for the same cause of action, if application be made to the court before the 
trial. 

United States v. Milwaukee & St. Paul Railroad, p. 410, decides that Con- 
gress has authority to regulate or prohibit the construction of bridges across a 
navigable river, and can delegate that authority to the Secretary of War. 

In Myers y. Cottrill, p. 465, Judge Drummond charged the jury that an 
innkeeper is not liable for merchandise taken by a guest to his room, and there 
kept for show or sale. 


The N. Y. Weekly Digest of Cases decided in the U. S. Supreme, Circuit, and 
District Courts, Appellate Courts of the Several States, State and City 
Courts of New York, and English Courts. Vol. I. New York: MeDivitt, 
Campbell, & Co. 1876. 

Tuts volume contains Nos. 1 to 25, inclusive, of the New York Weekly 
Digest, covering, in point of time, the issues from Aug. 16, 1875, to Jan. 
31, 1876, with an index. The title-page is misleading; for, although the 
book does contain cases from all the sources named, it is really a weekly col- 
lection of the decisions of the several courts in the State of New York, with 
only now and then cases from other sources. For example: there are four 
cases from Tennessee, the same number from Massachusetts, while from New 
York we find upwards of four hundred. Nor are the cases stated so as to have 
any permanent interest or value. The reports or the regular digests will at 
once supersede an ephemeral and incomplete collection like this. We speak 
of the book before us, and not of the weekly papers of which it is composed. 
They have their own immediate use and importance; they supply at short 
intervals the latest news; but they hardly possess such lasting merit as will 
make them, when collected and bound up, either valuable or attractive. 


Public Land Laws passed by Congress from March 4, 1869, to March 3, 1875; 
with the Important Decisions of the Secretary of the Interior and Commis- 
sioner of the General Land Office, the Opinions of the Assistant Attorney- 
General, and the Instructions issued from the General Land Office to the 
Surveyors-General and Registers and Receivers during the same Period. 
By Henry N. Copp, General Land Office, Editor of Copp’s U. S. Mining 
Decisions, and Proprietor of Copp’s Land-Owner. Published by the com- 
piler. Washington, D.C. 1875. 

Tuts work contains a compilation of the statutes, decisions, and instrue- 
tions which go to make up the public land law of the United States, taking 
the subject up where Zabriskie and Lester’s second volume left it, and bring- 
ing it down to the present Congress. It contains a thorough index, and bears 
marks of diligent and careful labor. To those whose duties call them to use 
the laws relating to the public domain, this book will undoubtedly be of great 
service, and save much trouble. Perhaps to some it may prove entertaining; 
but we can hardly imagine any thing we should consider so barren of interest 
to most of the profession, unless it be perhaps the last Chinese dictionary, 0 
one of Walt Whitman's books of ‘* poems.” 
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A LIST OF LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JANUARY, 1876. 


Addison’s Treatise on the Law of Torts. Edited, with American Notes, by J. M. 
Dudley and Edwin Baylie. 2 vols. 8vo, sheep, $15.00. Banks & Brothers, New 
York. 

Alabama Reports. Vol. 49. (Shepherd.) 8vo, sheep, $6.50. Joel White, Mont- 
gomery. 

American Railway Reports. Vol. 5. (Mallory.) 8vo, sheep, $6.00. James Cock- 
croft & Co., New York. 

American Reports. Edited by Isaac Grant Thompson. Vol. 16. 8vo, sheep, $6.00. 
John D. Parsons, Jr., Albany. 

Arnold’s Treatise on the Law of Municipal Corporations of England and Wales. 
Second edition. Post 8vo, cloth, 20s. Shaw & Sons, London. 

Baillie’s Digest of Mohammedan Law. Part I. 8vo, cloth, 382s. Smith & Elder, 
London. 

Bennett’s Fire Insurance Cases. Vol. 4. 8vo, sheep, $7.50. Hurd & Houghton, 
New York. 

Best’s Principles of the Law of Evidence. Edited by H.G. Wood. 2 vols. 8vo, 
sheep, $15.00. Weare C. Little, Albany. 

Best’s Principles of the Law of Evidence. Edited by J. A. Morgan. Vol. 2. 8vo, 
sheep, $7.50. James Cockcroft & Co., New York. 

Broom’s Commentaries on the Common Law. Fifth edition. 8vo, cloth, 31s. 6d. 
Maxwell & Sons, London. 

Broom & Hadley’s Commentaries on the Laws of England. With Notes by William 
Wait. Vol. 2. 8vo, sheep, $6.50. John D. Parsons, Jr., Albany. 

Brown’s Law of Fixtures. Third edition. 8vo, cloth, 12s. Stevens & Haynes, 
London. 

Browne’s Humorous Phases of the Law (Legal Recreations). Vol. 1. 16mo, cloth, 
$1.50. Sumner, Whitney, & Co., San Francisco. 

Buswell & Walcott’s Practice and Pleading in Personal Actions in the Courts of 
Massachusetts. 8vo, sheep, $5.75. George B. Reed, Boston. 

California Reports. Vol. 49. (Tuttle.) 8vo, sheep, $5.00. Sumner, Whitney, & 
Co., and A. L. Bancroft & Co., San Francisco. 

Chitty’s Treatise on the Law of Contracts. Tenth edition. Royal 8vo, cloth, 32s. 
Sweet, London. 

Cooley’s Treatise on the Law of Taxation, including the Law of Local Assessments. 
8vo, sheep, $7.50. Callaghan & Co., Chicago. 

Dart’s Treatise on the Law and Practice relating to Vendors and Purchasers of Real 
Estate. Fifth edition. 2 vols. Royal 8vo, cloth, 78s. 6d. Stevens & Sons, 
London. 

Ewell’s Leading and Select Cases on the Disabilities incident to Infancy, Coverture, 
Idiocy, &c. With Notes by M. D. Ewell, Esq. 8vo, sheep, $6.00. Little, Brown, 
& Co., Boston. 
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Georgia Reports. Vol. 52. (Jackson.) 8vo, sheep, $7.00. J. W. Barker & Co, 
Macon. 

Griffith’s Supreme Court of Judicature Acts, 1873 and 1875. With the Rules, Orders, 
and Costs thereunder. 8vo, cloth, 2ls. Stevens & Haynes, London. 

Hare’s Treatise on the Discovery of Evidence in the High Court of Justice; being 
a second edition of a Treatise on the Discovery of Evidence, by Bell. Adapted 
to the Supreme Court of Judicature Acts and Rules. 1873 and 1875. Post 8yo, 
cloth, 12s. Butterworths, London. 

High’s Law of Receivers. 8vo, sheep, $7.50. Callaghan & Co., Chicago. 

Hopkins’ Digest of Georgia Criminal Laws. 8vo, sheep, $7.00. J. W. Burke, 
Macon. 

Illinois Reports. Vol. 76. (Freeman.) 8vo, sheep, $5.50. Springfield. 

Indiana Reports. Vol. 49. (Black.) 8vo, sheep, $5.00. Indianapolis. 

Lloyd’s Law of Compensation. Third edition. 8vo, cloth, 21s. Stevens & Haynes, 
London. 

Maine Reports. Vol. 64. (Smith.) 8vo, sheep, $4.50. Dresser, McLellan, & Co., 
Portland. 

Manning's Commentaries on the Law of Nations. New edition. 8vo, cloth, 16s. 
Sweet, London. 

Markby’s Supplement to the Elements of Law. Post 8vo, cloth, 2s. Macmillan & 
Co., London. 

Maryland Reports. Vol. 41. (Stockett.) 8vo, sheep, $6.00. Baltimore. 

Massachusetts Reports. Vol. 112. (Browne.) 8vo, sheep, $5.50. H. O. Houghton 
& Co., Cambridge. 

Michigan Reports. Vol. 81. (Post.) 8vo, sheep, $4.00. Lansing. 

Michigan Reports. Vols. 30 and 31. (Post.) Each, 8vo, sheep, $4.00. Lansing. 

Miller’s Reports of Decisions in the Supreme Court of the United States. Vol. 4. 
(24 Howard, and 1 and 2 Black.) 8vo, sheep, $5.00. W.H. and O. H. Morrison. 

Miller’s Treatise on Pleading and Practice in Actions, and Special Proceedings in the 
Courts of the State of Iowa. New edition, revised. 8vo, sheep, $7.00. Mills 
& Co., Des Moines. 

Nasmith’s Institutes of English Private Law. 2 vols. Post 8vo, cloth, 21s. Butter- 
worths, London. 

New Jersey Law Reports. Vol. 87. (Vroom.) Vol. 8. 8vo, sheep, $5.00. Trenton. 

New York Court of Appeals Reports. Vol. 59. (Sickels.) 8vo, sheep, $3.00. 
A. Bleecker Banks, Albany. 

New York Supreme Court Reports. Vol. 12. (Hurd.) 8vo, sheep, $3.00. Banks 
& Brothers, New York. 

Ohio Reports. Vol? 25. (De Witt.) 8vo, sheep, $3.00. Robert Clarke, Cincinnati. 

Parsons’ Essays on Legal Topics. 8vo, paper, $1.50. Rees Welsh, Philadelphia. 

Pennsylvania Reports. Vol. 77. (Smith.) 8vo, sheep, $4.50. Kay & Brother, 
Philadelphia. 

Pollock’s Principles of Contract at Law and in Equity. Royal 8vo, cloth, 24s. 
Stevens & Son, London. 

Pomeroy on Remedies and Remedial Rights by the Civil Action, according to the 
Reformed American Procedure. A Treatise adapted to Use in all the States and 
Territories where that System prevails. By John Norton Pomeroy, LL.D. 8vo, 
sheep, $6.00. Little, Brown, & Co., Boston. 

Redfield on the Law of Wills. Fourth edition. The Law of Wills. Vol. I., em- 
bracing the Jurisprudence of Insanity, the Making and Construction of Wills, 
and the Effect of Extrinsic Evidence upon such Construction; with Forms and 
Instructions for preparing Wills. 8vo, sheep, $6.00. Little, Brown, & Co., 
Boston. 
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Robert’s Pocket Manual of Rules of Order for Deliberative Assemblies. 16mo, 
cloth, 75 cents. S. C. Griggs & Co., Chicago. 

Simpson’s Treatise on the Law and Practice relating to Infants. 8vo, cloth, 21s. 
Stevens & Haynes, London. 

Smith’s Leading Cases. Seventh edition. 2 vols. Royal 8vo, cloth, 75s. Max- 
well & Sons, London. 

South Carolina Reports. Vol. 5. (Richardson.) 8vo, sheep, $5.50. Columbia, S. C. 

Texas Reports. Vol. 42. (Terrell & Walker.) 8vo, sheep, $7.50. E. H. Cushing, 
Houston. 

Twiss on the Law of Nations. Second edition. 8vo, cloth, 21s. Longmans, London. 

United States Circuit and District Court Reports. Seventh Circuit. (Bissell.) Vol. 5. 
8vo, sheep, $6.50. Callaghan & Co. Chicago. 

United States Digest. First Series. Vols. 10 and 11. A Digest of Decisions of the 
Various Courts within the United States, from the Earliest Period to the Year 
1870; comprising all the American Decisions in thirty-one volumes of the United 
States Digest, with careful Revision and important Additions. By Benjamin 
Vaughan Abbott. To be complete in fourteen volumes. Each, royal 8vo, 
sheep, $6.00. Little, Brown, & Co., Boston. 

United States District Court Reports. Vol. 7. (Benedicts.) 8vo, sheep, $10.00. 
Baker, Voorhis, & Co., New York. 

Vermont Reports. Vol. 47. (Rowell.) 8vo, sheep, $4.50. J. & J. M. Polard, 
Montpelier. 

Washburn on Real Property. Fourth edition. A Treatise on the Law of Real 
Property. By Emory Washburn, LL.D. 3 vols. 8vo, sheep, $18.00. Little, 
Brown, & Co., Boston. 

Wells’ Treatise on Questions of Law and Fact, Instructions to Juries, and Bills of 
Exceptions. 8vo, sheep, $7.50. James Cockcroft & Co., New York. 

Wharton’s Commentary on the Law of Agency and Agents. 8vo, sheep, $6.50. 
Kay & Brother, Philadelphia. 

Wisconsin Reports. Vol. 87. (Conover.) 8vo, sheep, 5.00. Callaghan & Co., 
Chicago. 
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UNITED STATES. 


Tue Bankrupt Act. — The House of Representatives passed a bill in 
February to repeal the Bankrupt Act. It is characteristic of the methods 
which have made our American legislatures so often ridiculous, that this im- 
portant measure, revolutionizing in a moment the entire commercial system of 
the country, and repealing a law which had been enacted after careful consi- 
deration, and after long experience had demonstrated its necessity, was passed 
without even the pretence of discussion, and in such careless and indecent 
haste, that it is even open to grave doubt, whether the bill, if it became a 
law, would accomplish its purpose, since, in the important particular of its 
date, the act which it sought to repeal is described incorrectly. 

Upon the defects of the present law, and the policy of the amendments made 
in 1874, we have frequently expressed our opinion: and an article in the pre- 
sent number contains suggestions of amendment which we hope to see adopted 
when the bill comes before the Senate; for we cannot bring ourselves to believe 
that the Senate will concur in the action of the House. The necessity of a 
general] bankrupt law has been proved by all experience. We are told that 
the pressure for the repeal comes from the creditor interest. If so, it is the 
natural result of the amendment of 1874, which was passed exclusively for 
the benefit of the debtor interest, and which changed the law from a well-con- 
sidered enactment, just alike to debtor and creditor, to a carefully devised 
system for enabling debtors to avoid the payment of their just debts. 

Legislation at the instance of a particular class is of necessity temporary; 
and the readiness with which Congress, in obedience to pressure from this or 
that interest, alternately enacts and repeals its laws, reminds us of the judge 
who issued an injunction on Monday at the request of the complainant, and dis- 
solved it on Tuesday at the request of the respondent, remarking as he did so, 
‘«T issued this injunction yesterday because the plaintitf asked me to: I dis- 
solve it to-day because the defendant asks me to. I don’t think much of 
injunctions.”’ 

We have little to add to the suggestions made in our article. We have 
thought it desirable, however, to reprint the following article taken from The 
Pall Mall Gazette, as the provisions in our act regulating compositions are to a 
great extent modelled on the similar provisions of the English act; and we 
may well profit by the experience of that country, where the subject has just 
been receiving fresh attention: — 


“‘ Now that Parliament has met, it is to be assumed that at an early date either the 
Government will present the Report of the Commission on the Bankruptcy Law, which 
sat under the chairmanship of Mr. Rupert Kettle for a large portion of last year, or 
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that some leading member of the House will call for its production, and ask for a 
statement of the Lord Chancellor’s views and proposals relating to it. The subject 
is urgent, and the Legislature can no longer allow the abuses of the present system 
to remain unabated. The statistics of Mr. Richard Seyd, published some weeks ago 
in the newspapers, gave the failures of last year (1875) in the United Kingdom as 
1,797, representing total liabilities of about thirty millions sterling. Of this total 
number 471 failures occurred in the metropolis, 177 at Manchester and Liverpool, 
and 1,069 in the rest of the provinces. Of the total number of persons and firms 
engaged in business, it is computed that three per cent failed in 1875; and it may be 
safely affirmed, that under the present system of the debtors being allowed to choose 
their own accountants and practically their own liquidators, and determine how 
much or how little dividend they will pay, the loss to the creditors will be almost total, 
and the demoralization of mercantile honor widespread. ‘This language is not in the 
least degree too emphatic. At this momenta petition to the House of Lords has 
received the signatures of the principal private and joint-stock banks and mercantile 
firms in London and the country, and will be presented as soon as Parliament 
assembles. The petition begins by saying, ‘That your petitioners, being exten- 
sively engaged in mercantile transactions, are interested in the Bankruptcy Laws ; 
and it is their opinion that the bankruptcy system is now as defective and expensive 
as it has been at any previous period.’ Under it ‘an insolvent debtor practically 
decides how his estate shall be wound up, and determines what composition he shall 
allow his creditors.’ Further, that the cost of proceedings in bankruptcy carries off 
86 per cent of the assets realized, and that the dividends coming to creditors have 
become less and less in every year since the Act of 1869 came into force. This 
statement is amply supported by figures collected and just published by the Mercan- 
tile Law Amendment Society (35, Walbrook, E.C.), an abstract of which we have 
prepared as follows : — 


‘* Dividends per £ declared under Compositions in Bankruptcy since 
the Act of 1869. 


2 


One 76 206 490 279 389 176 1,616 
Wa... 186 464 702 823 313 181 2,170 
a 289 540 647 823 267 142 2,208 


i 426 562 702 319 248 165 2,122 
ee 501 558 744 836 247 162 2,549 


Totals . 


Per ct. of Total 


“The testimony of this table is plain. The compositions of 1s. and under are seven 
times as numerous in 1874 as they were in 1870; the compositions between 1s. and 
2s. 6d. are nearly three times as many ; the compositions between 2s. 6d. and 5s. are 
more by one-half. During the five years 1870-4, the compositions not exceeding 5s. 
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in the pound are 64 per cent of the total cases. It is significant, too, that these total 
cases increase rapidly as the facilities of the Act of 1869 gradually commend them- 
selves to the appreciation of the experts. But this is not the whole case. The divi- 
dends may be formally declared ; but a very large part of them, chiefly by reason of 
their small individual amount, remain unclaimed in the hands of the liquidators, 
wholly free from any efficient audit or control. The Mercantile Law Amendment 
Society have lately paid great attention to this fact. They say, ‘ Under trust-deeds 
and petitions for liquidation by arrangement, dividends are reserved for every creditor 
whose name appears in the debtor’s statement, whether he proves his debt or not. 
The trustees’ accounts are not submitted to any official supervision, and in many 
cases practically to no supervision whatever; and the trustees retain all unclaimed 
dividends and undivided surplus.’ It is not possible to say exactly how much these 
unclaimed dividends amount to; but the total is some four or five millions sterling. 
It was truly stated by a witness before Mr. Moffat’s Committee that the present 
system of private liquidation renders the ‘funds held by accountants unknown and 
enormous : firstly, because it suggests to self-interest the declaring of as many divi- 
dends as possible, and as widely apart as possible; secondly, that as little publicity 
as possible be given to the declaration of dividends; and, thirdly, that as many 
obstacles as possible be raised to the actual payment of dividends to small people.’ 

“The petition to which we have referred suggests several specific amendments of 
the existing law, nearly all of which appear to be sound. For example: it is sug- 
gested, most properly, that the present demoralizing plan of ‘ liquidation by arrange- 
ment’ be abolished, and in lieu of it that a debtor be only permitted to file a petition 
for leave to effect an arrangement with his creditors under stringent conditions 
as regards publicity and the extent of information relating to debts and assets to be 
contained in it; that the property of the debtor should vest officially in the Court of 
Bankruptey under circumstances which would give the unsecured creditor ample 
opportunity and power to exercise real control over its realization; that the debtor 
should appear before the court to be examined by or on behalf of any creditor, —a 
most wholesome regulation. Further, that no majority of creditors should have 
power to compel any creditor to accept a composition of less than 5s. in the pound. 
These are all wholesome alterations, and would put an enc to the existing state of 
things, under which, as a rule, the debtor, by the aid of expert liquidators and 
friendly, oftentimes of fully secured, and sometimes fictitious creditors, gets released 
from his debts upon almost any terms he likes.” 


THe REORGANIZATION OF THE CourTs.—A bill has also passed the 
House, entitled ‘* A Bill to reorganize the Judiciary of the United States,’ to 
which we have adverted at some length in an article in this number of the 
Review. 

We have heretofore called attention to the necessity of some legislation to 
relieve the Supreme Court, especially in an article entitled ‘‘ The Supreme 
Court”? (vol. ix. p. 668). To what we have already said we can only add 
that the following strike us as objectionable features of the measure: — 

1. The restriction of appeals to the Supreme Court. 

2. The restriction of appeals to the Court of Appeals, especially in matters 
in bankruptcy. 

3. The local character of the Court of Appeals. 

As regards the first, the limit of $10,000 is altogether too high: the limit 
now fixed is certainly high enough. Too much has been sacrificed to the one 
object of keeping business out of the Supreme Court, without considering 
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whether it might not be effected indirectly, and without laying down a prohi- 
bition against appeals. The difficulty which the Supreme Court has in doing 
the business which comes before it is not remedied by forbidding it to do the 
business at all. There is no such restriction upon appeals in England; and yet 
the House of Lords is able, satisfactorily and with reasonable promptness, to 
dispose of the cases which come before it. This objection is in part lessened 
by the clause which permits an appeal without regard to the amount involved, 
when the Court certifies that the question presented is of sufficient importance. 
But this provision allows appeals only from final judgments and decrees. In 
suits in equity, the rights of parties are often determined by interlocutory 
decrees and orders; and it is most important in many cases that the propriety 
of such decrees or orders should be decided by the highest court before they 
are carried into execution. The final decree may not be made for years after- 
ward, and a reversal then would come too late to restore the rights which had 
been sacrificed and the money which had been wasted in the further prosecu- 
tion of the suit. The requirement of the court’s certificate would be a suf- 
ficient protection against frivolous appeals. 

The same objections apply to the restriction of appeals to the Court of Ap- 
peals. But what is most extraordinary is the restriction in cases of bank- 
ruptcy, in which there is no appeal, even by leave or certificate of the court, 
unless the amount in controversy exceeds $2000. There is no branch of the 
law administered in the courts of the United States in which there is more 
confusion and conflict of decisions than in the law of bankruptcy. It is a 
subject peculiarly appropriate, not only for the intermediate, but also for the 
final Court of Appeal; for a uniform construction of the law is quite as neces- 
sary as a law of universal operation to the establishment of ‘ uniform laws 
on the subject of bankruptcies throughout the United States.’? The aim of 
the bill, however, seems to be to exclude it as far as possible from their cog- 
nizance. We believe that in every cause or matter in bankruptcy an appeal 
should be allowed to the Court of Appeals, and, by leave of the Court of Ap- 
peals, to the Supreme Court. 

The third objection is, that the bill proposes to establish, instead of an inter- 
mediate Court of Appeal, nine intermediate Courts of Appeal, local in their 
character, and having nothing in common. This has always been the nature 
of the Circuit and District Courts, and the Supreme Court has been the only 
tribunal which has had a tendency to give uniformity to our laws. This bill, 
while it destroys in a great measure the jurisdiction of the Supreme Court, 
establishes in its place nothing which is likely to give a national character to 
our courts or the law which they administer. The evils of conflicting decisions 
in different circuits, districts, and States, are too well known to need discus- 
sion. The evil is apparent, too, of confining the knowledge and experience of 
judges to a ninth of the country whose laws they interpret, and to that ninth 
in the prejudices of which they have grown up. The occasion of a reorgani- 
zation of the courts afforded an excellent opportunity for breaking up this local 
system, and for establishing an intermediate Court of Appeal, which should be 
a court of the United States, instead of the court of a circuit. Such a court, 
sitting in divisions in the different circuits, and even in different places in 
each circuit, would accomplish all the good to be gained from the Circuit 
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Courts of Appeals which the bill provides for. But, at the same time, judges 
from different parts of the country could be brought together, and, by 
sitting in different circuits, would acquire an experience which cannot now be 
gained: the rules of law laid down by them would be rules of law in the 
United States, and not merely the rule of a particular circuit, for they would 
consider themselves bound by their own decisions; and, after a time, we should 
probably begin to have a national system of law, so far, at least, as it was 
administered by the courts of the United States. The bill as now drawn does 
not tend to hasten the approach of that time. ; 

The bill, considering its great importance, stands in a peculiar position. It 
originated in the House of Representatives, was sent without debate to the 
Senate, and is now before that body. The Senate, which has gradually ab- 
sorbed the appointing power, is thus vested with the whole duty of discussing 
this radical measure, unassisted by the other branch of the Congress. We 
trust that it will receive the attention which its importance deserves. 


Tue Berxnar Case. — Limits oF THE PowER OF IMPEACHMENT. — 
The action of the House in impeaching the late Secretary of War has awa- 
kened an active discussion. It is contended, on the one side, that resignation 
puts an end to all proceedings, because the quondam official thereafter is a 
private citizen, who can only be tried by the courts of law,and who, not being 
in office, cannot be punished by removal therefrom, which is the object of 
impeachment. Can it be, say the advocates of this view, that the Constitu- 
tion intended that a man who had been out of office for ten or more years 
should be subject to impeachment and trial at the discretion of a new Con- 
gress of political opponents? Should the dominant party change, with the 
country evenly divided, such a power might easily be abused for the further- 
ance of political ends; and it is hardly consonant with the principal object, 
which is, not to punish an offender, but to purge the office. In reply to all 
this, it is urged that the judgment in cases of impeachment extends to dis- 
qualification to hold any office of honor, trust, or profit, under the United 
States, as well as to removal from office; and, as the Constitution expressly 
limits the pardoning power by prohibiting its exercise in cases of impeach- 
ment, it would seem that it was intended to make the punishment more cer- 
tain and more lasting than for offences committed out of office. 

It seems almost too plain for argument that no inference can be drawn 
against the power to impeach in a given case, from the fact that the offender 
has himself prevented the imposition of a part of the sentence. The fallacy 
of the argument against the power of impeaching an officer who has resigned 
lies in assuming that impeachment is a process created by or even defined in 
the Constitution. It was a constitutional procedure known to all English- 
speaking men when the Constitution was framed, and the most celebrated 
impeachment trial in English history was in progress while the convention 
which framed it was in session. The power to institute this well-known pro- 
cedure was confided to the House of Representatives, the power of trial to the 
Senate; and the only limitation which the Constitution contains affects, not 
the procedure itself, but the judgment which shall follow a conviction. In every 
other respect, impeachment under our Constitution is the impeachment which 
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has been known to the law of England for centuries: and it is familiar learning, 
that in England resignation is no bar; and, moreover, it is fit, not only that 
the office disgraced by the offender should be presently purged, but that all 
offices should be elevated by his disqualification to hold and enjoy them. 


Trust DETERMINABLE ON Bankruptcy. — Discretionary Trust. — 
Nichols vy. Eaton, which was determined by the Supreme Court at the last 
term, is one of the few American cases in which has been declared the effect 
on the rights of creditors of a clause, in a will or settlement, making the inter- 
est of a cestui que trust terminable on bankruptcy or alienation, and of a clause 
giving trustees an absolute discretion in the application of income among sev- 
eral specified objects. 

Sarah Eaton, by her will, gave her real and personal estate to trustees upon 
trusts, by which the income was to be divided among her four children equally 
during their lives. The will contained a provision, that if her sons respectively 
should alienate or dispose of the income to which they were entitled under the 
trusts of the will, or if by reason of bankruptcy or insolvency, or any other 
means whatsoever, the income could no longer be personally enjoyed by them 
respectively, but would become vested in or payable to some other person, then 
the trust expressed in the will, concerning so much thereof as would so vest, 
should immediately cease and determine. In that case, during the residue of 
the life of such son, that part of the income of the trust fund was to be paid 
to the wife and children, or wife or child, as the case might be, of such son; 
and, in default of any objects of the last-mentioned trust, the income was to 
accumulate in augmentation of the principal fund. 

There was also the following clause in the will: — 


“ Provided also, that in case at any future period circumstances should exist, 
which, in the opinion of my said trustees, shall justify or render expedient the plac- 
ing at the disposal of my said children respectively any portion of my said real and 
personal estate, then it shall be lawful for my said trustees, in their discretion, but 
without its being in any manner obligatory upon them, to transfer absolutely to my 
said children respectively, for his or her own proper use and benefit, any portion not 
exceeding one-half of the trust fund from whence his or her share of the income, 
under the preceding trusts, shall arise ; and, immediately upon such transfer being 
made, the trusts hereinbefore declared concerning so much of the trust fund as shall 
be so transferred shall absolutely cease and determine; and in case of the cessa- 
tion of said income as to my said sons respectively, otherwise than by death, as here- 
inbefore provided for, it shall be lawful for my said trustees, in their discretion, but 
without its being obligatory upon them, to pay to or apply for the use of my said 
sons respectively, or for the use of such of my said sons and his wife and family, so 
much and such part of the income to which my said sons respectively would have 
been entitled under the preceding trusts, in case the forfeiture hereinbefore provided 
for had not happened.” 


One of the sons, Amasa M. Eaton, who was unmarried and without chil- 
dren, became bankrupt. The plaintiff was appointed his assignee, and filed 
a bill to have his share of the income applied for the benefit of the creditors. 
The claim of the assignee, as stated by the Court, was, ‘‘ that a will which 
expresses to vest in a devisee either personal property, or the income of per- 
sonal or real property, and secure to him its enjoyment free from liability for 
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his debts, is void on grounds of public policy, as being in fraud of the rights 
of creditors; or, as expressed by Lord Eldon in Brander y. Robinson, 18 Ves, 
433, ‘if property is given to a man for his life, the donor cannot take away 
the incidents of a life-estate.’ ”’ 

Upon the question as to the validity of the above provisions, the judgment 
of the Court was as follows: — 


Taking for our guide the cases decided in the English courts, the doctrine of the 
case of Brander y. Robinson seems to be pretty well established. It is equally well 
settled that a devise of the income of property, to cease on the insolvency or bank- 
ruptey of the devisee, is good, and that the limitation is valid. (Dommett v. Bedford, 
8 Ves. 149; Brander v. Robinson, 18 Ves. 429; Rochford v. Hackman, 9 Hare, 475; Lewin 
on Trusts, 80, chap. vii. sect. 2; Tillinghast v. Bradford, 5 R. 1. 205.) 

If there had been no further provision in regard to the matter in this will than 
that, on the bankruptcy or insolvency of the devisee, the trust as to him should cease 
and determine, or if there had been a simple. provision, that in such event that part 
of the income of the estate should go to some specified person other than the bank- 
rupt, there would be no difficulty in the case. But the first trust declared after 
the bankruptcy for this part of the income is in favor of the wife, child, or children 
of such bankrupt, and in such manner as said trustees in their discretion shall think 
proper. There does not seem to be any doubt, that, if the bankrupt devisee had a 
wife or child living to take under this branch of the will, there would be nothing 
left which could go to his assignee in bankruptey. The cases on this point are well 
considered in Lewin on Trusts, above cited; and the doctrine may be stated, that a 
direction that the trust to the first taker shall cease on his bankruptcy, and shall 
then go to his wife or children, is valid, and the entire interest passes to them, but 
that if the devise be to him and his wife or children, or if he is in any way to receive 
a vested interest, that interest, whatever it may be, may be separated from those of 
his wife or children, and be paid over to his assignee. (Page v. Way, 3 Beav. 20; 
Piercy v. Roberts, 1 M. & K. 4; Rippon v. Norton, 2 Beav. 63; Lord v. Bunn, 2 Y.& C., 
C. C. 98.) Where, however, the devise over is for the support of the bankrupt 
and his family, in such manner as the trustees may think proper, the weight of 
authority in England seems to be against the proposition that any thing is left to 
which the assignee can assert a valid claim. (Zwopenny y. Peyton, 10 Sim. 487; God- 
den v. Crowhurst, ib. 642.) 

In the case before us, the trustees are authorized, in the event of the bankruptcy 
of one of the sons of testatrix without wife or children, — which is the condition of the 
trust as to Amasa M. Eaton, —to loan and reinvest that portion of the income of the 
estate in augmentation of the principal sum or capital of the estate until his decease, 
or until he shall have a wife or children capable of receiving the trust of the testatrix 
forfeited by him. 

There does not seem thus far any intention to secure or revest in the bankrupt 
any interest in the devise which he had forfeited ; and there can be no doubt, that, but 
for the subsequent clauses of the will, there would be nothing in which the assignee 
could claim an interest. But there are the provisions, that the trustees may, at their 
discretion, transfer at any time, to either of the devisees, the half or any less pro- 
portion of the share of the fund itself which said devisee would be entitled to if the 
whole fund were to be equally distributed; and the further provision, that, in case 
of the cesser of income provided for in case of bankruptcy or other cause, it shall 
be lawful, but not obligatory, on her said trustees, to pay to said bankrupt or insol- 
vent son, or to apply for the use of his family, such and so much of said income as 
said son would have been entitled to in case the forfeiture had not happened. 
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It is strongly argued that these provisions are designed to evade the policy of 
the law already mentioned ; that the discretion vested in the trustees is equivalent to 
a direction; and that it was well known it would be exercised in favor of the bank- 
rupt. 

The two cases of Twopenny v. Peyton and Godden v. Crowhurst, above cited from 
10 Simons, seem to be in conflict with this doctrine ; while the cases cited in the appel- 
lant’s brief go no farther than to hold, that when there is a right to support or main- 
tenance in the bankrupt, or the bankrupt and his family, a right which he could 
enforce, then such interest, if it can be ascertained, goes to the assignee. 

No case is cited, none is known to us, which goes so far as to hold that an abso- 
lute discretion in the trustee —a discretion which, by the express language of the will, 
he is under no obligation to exercise in favor of the bankrupt — confers such an inter- 
est on the latter, that he or his assignee in bankruptcy can successfully assert it in a 
court of equity or any other court. 

As a proposition, then, unsupported by any adjudged case, it does not commend 
itself to our judgment on principle. Conceding to its fullest extent the doctrine of 
the English courts, their decisions are all founded on the proposition, that there is 
somewhere in the instrument which creates the trust a substantial right, a right 
which the appropriate court would enforce, left in the bankrupt after his insolvency, 
and after the cesser of the original and more absolute interest conferred by the earlier 
clauses of the will. This constitutes the dividing line in the cases which are appa- 
rently in conflict. Applying this test to the will before us, it falls short, in our opinion, 
of conferring any such right on the bankrupt. Neither of the clauses of the provisos 
contains any thing more than a grant to the trustees of the purest discretion to exer- 
cise their power in favor of testatrix’s sons. It would be a sufficient answer to any 
attempt on the part of the son in any court to enforce the exercise of that discretion 
in his favor, that the testatrix has in express terms said that such exercise of this 
discretion is not “in any manner obligator7 upon them,” — words repeated in both 
these clauses. To compel them to pay any of this income to a son after bankruptcy, 
or to his assignee, is to make a will for the testatrix which she never made; and to 
do it by a decree of a court is to substitute the discretion of the chancellor for the 
discretion of the trustees, in whom alone she reposed it. When trustees are in exist- 
ence, and capable of acting, a court of equity will not interfere to control them in 
the exercise of a discretion vested in them by the instrument under which they act 
(Hill on Trustees, 486 ; Lewin on Trusts, 588 ; Boss v. Goodsall, 1 Y. & C., C. C. 617; 
Madison vy. Andrew, 1 Ves. Sr. 60); and certainly they would not do so in violation 
of the wishes of the testator. 


The foregoing is a satisfactory application to this particular case of a long- 
established doctrine, which, as we believe, is sound in the principles upon 
which it is founded, and just in its operation. It is well stated, and the reasons 
for it are given, in Perry on Trusts (vol. ii. ss. 386-388, 555, 2nd ed.), and in 
Elphinstone’s Introduction to Conveyancing, 295-299, besides in the books cited 
by the Court. The doctrine is not founded upon any supposed rights of credit- 
ors. It rests upon the principle, that the rights and liabilities which are inci- 
dental to the ownership of property are fixed by law, and that no one can have 
an interest in property without having at the same time the incidental rights 
and liabilities. One of the incidents of an interest in property is the right to 
alienate it; and another is, that it is subject to the claims of creditors. No 
one, therefore, can confer on another an interest in property, and at the same 
time take away from him the power of alienation, or exempt his interest in 


| 

| 

XUM 


594 SUMMARY OF EVENTS. 


the property from liability for his debts. It was long ago established, for the 
same reason, that a condition or proviso, in a grant or devise, that the land 
should not be subject to alienation, attachment, or levy, was void. (See 
Blackstone Bank vy. Davis, 21 Pick. 42.) Courts of equity, following the law, 
attached to equitable interests in property the same rights and liabilities 
which courts of law had attached to legal interests. The analogy was fol- 
lowed so far, that when courts of equity invented for the benefit of married 
women the doctrine of the separate estate, and gave them, so far as regards 
such estate, the rights and privileges of a feme sole, it also attached to that 
estate a liability for their debts and engagements contracted with reference 
to it. (See the judgment of Turner, L. J., in Johnson y. Gallagher, 3 DeG. 
F. & J., p. 508.) And the giving effect by equity to a clause restraining 
anticipation by a feme covert, which is sometimes considered an anomaly, 
is really nothing more than allowing her common-law incapacity to operate, 
when it is declared that the gift for her separate use is without the power of 
anticipation, which equity would otherwise allow her to exercise. (Elphin- 
stone’s Conv. 293.) But even this incapacity ceases upon discoverture. 

Although a testator or settlor could not by any limitation give another an 
interest in property without the incidents, yet it was in his power to give such 
a limited interest that it would cease, when any disposition of it was attempted 
which he wished to prevent. This object was at first effected by settling an 
interest upon a man till he should become bankrupt, or til/ he should attempt 
to alienate it. Upon the happening of either of those events, his interest 
would cease, and there would be nothing left subject to alienation or the 
claims of creditors. (Hayes & Jarman’s Concise Forms of Wills, 8th ed. 
211.) Another plan more lately devised is that of a discretionary trust, by 
which no interest in the property is given to any of the objects of the trust, 
but a discretion is given to the trustees, after the happening of a certain event, 
to apply the income of the fund as they think fit among a number of specified 
objects, or for any one or more of them to the exclusion of the others. By 
this arrangement, until the trustees exercise their discretion, no object of the 
trust acquires any interest, and therefore cannot alienate or subject to the 
claims of creditors any interest in the fund. 

The case of Nichols vy. Eaton would have been a valuable addition to the 
authorities upon this subject, if the judgment had stopped with the quotation 
above given; but, after this clear exposition and application of the established 
doctrine, the judgment contains the following remarkable dicta: — 

“ But while we have thus attempted to show that Mrs. Eaton’s will is valid in all 
its parts upon the extremest doctrine of the English Chancery Court, we do not wish 
to have it understood that we accept the limitations which that Court has placed 
upon the power of testamentary disposition of property by its owner. We do not 
see, as implied in the remark of Lord Eldon, that the power of alienation is a_neces- 
sary incident to a life-estate in real property, or that the rents and profits of real 
property and the interest and dividends of personal property may not be enjoyed by 
an individual, without liability for his debts being attached as a necessary incident to 
such enjoyment. This doctrine is one which the English Chancery Court has in- 
grafted upon the common law for the benefit of creditors, and is comparatively of 
modern origin. We concede that there are limitations which public policy or gen- 
eral statutes impose upon all dispositions of property, such as those designed to pre- 
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vent perpetuities and accumulations of real estate in corporations and ecclesiastical 
bodies. We also admit that there is a just and sound policy peculiarly appropriate 
to the jurisdiction of courts of equity to protect creditors against frauds upon their 
rights, whether they be actual frauds or constructive frauds. But the doctrine that 
the owner of property, in the free exercise of his will in disposing of it, cannot so 
dispose of it, but that the object of his bounty, who parts with nothing in return, 
must hold it subject to the debts due his creditors, though that may soon deprive him 
of all the benefits sought to be conferred by the testator’s affection or generosity, is 
one which we are not prepared to announce as the doctrine of this Court.” 

And again: — 

“ Nor do we see any reason, in the recognized nature and tenure of property and 
its transfer by will, why a testator who gives, who gives without any pecuniary 
return, who gets nothing of property value from the donee, may not attach to that 
gift the incident of continued use, of uninterrupted benefit of the gift, during the life 
of the donee. Why a parent, or one who loves another, and wishes to use his own 
property in securing the object of his affection, as far as property can do it, from the 
ills of life, the vicissitudes of fortune, and even his own improvidence or incapacity 
for self-protection, should not be permitted to do so, is not readily perceived.” 


The doctrine thus announced is both novel and startling. It is supposed 
to be justified by some expressions of judges in certain State courts quoted in 
the judgment. It seems to us to be subversive of what has long been under- 
stood to be the law, and of an important principle which (as we understand 
from the judgment) was not controverted by either party in the case before 
the Court. It does not seem to us that it is because it would be a fraud on 
creditors, or because a man generously disposed towards another owes any obli- 
gation to the creditors of the object of his bounty, that the law (as heretofore 
understood) does not permit property to be given free from liability for the 
debts of the person to whom it is given. It is plain that there is no such fraud 
and no such obligation. The reason seems to be rather, as above pointed out, 
that ‘‘ property,’* by the rules of law, includes not only the right of enjoy- 
ment, but also the right of alienation, and liability for debts. Although the 
owner of property may use it as he likes while it is his, yet, when he parts 
with it, he can limit its use only so far as the rules of law allow. 

If, however, the question were now for the first time considered as one of 
public policy, whether a man ought to be allowed to give property to another 
without the incidental right of alienation and liability for debts, it is not easily 
seen why he should have the power to do so. The advantage is not evident of 
allowing property to be disposed of so that the person who is entitled to enjoy 
it can live in comfort or luxury, and, at the same time, refuse to apply any 
part of it to the claims of those who have given him credit. Such a policy is 
one which should most strongly be discountenanced in a free State, and espe- 
cially in a commercial country. The amount of property so held would be 
large as soon as the doctrine became generally known. Once established, it 
would be difficult to fix its limits: nothing in its reason confines it to equitable 
interests or property only. In the different States in this country, laws have 
been made providing for the exemption of certain property from the claims of 
creditors. So far as any inference as to the general policy can be drawn from 
these laws, it is that other property is not to be exempt from such claims. 
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The Bankrupt Act provides that the assignment shall vest in the assignee all 
the bankrupt’s ** property and estate, both real and personal;’’ and there is 
nothing which seems to contemplate the existence of any kind of property be- 
longing to the bankrupt (except that specially exempted) which does not pass 
to the assignee. In Massachusetts, there is apparently no ground for the sup- 
position that a person may have rights or interests in property which are 
exempt from the claims of creditors; for it is expressly enacted that the Su- 
preme Court shall have jurisdiction in equity to apply in payment of a debt 
‘‘ any property, right, title, or interest, legal or equitable, of a debtor within 
this State, which cannot be come at to be attached or taken on execution in a 
suit at law against such debtor.’’ This is a direct assertion of the policy, that, 
where a debtor has a right or an interest in property which he can enforce, his 
creditors are entitled to the benefit of it. 

The law already furnishes enough ways of evading just obligations, and 
there is no present necessity for the invention of new ones. Least of all is it to 
be desired that the Supreme Court should give countenance to a proposition 
which is in direct conflict with established principles, and which must have 
the effect of unsettling the law, and of causing uncertainty and distrust, not 
only in regard to this subject, but also in regard to other generally recognized 
rules which have not expressly received the approval of that Court. 


Rate OF INTEREST AFTER THE TIME FIXED FOR PAYMENT. — SUPREME 
Court. —In Burnhisel vy. Firman, upon a bill in equity filed by an assignee 
in bankruptcy to set aside a mortgage, the question arose as to the rate of in- 
terest to be allowed on certain debts secured by mortgage after the time when 
they should have been paid. Two promissory notes had been given by a debtor 
in Utah to secure the payment of specified debts in one year from their respec- 
tive dates, with interest at 25 per cent per annum; and a mortgage was also given 
to secure payment of the same. By the laws of Utah, the rate of interest was 
fixed at 10 per cent where the parties had not agreed upon a different rate. 
Several questions were presented by the case. As to the interest to be com- 
puted five years after the notes became payable, the Supreme Court held that 
the mortgagee was entitled ‘‘ to the face of the two original notes to him, with 
25 per cent interest upon each for one year, and the lawful rate of interest of 
the Territory, where no rate is specified, down to the date of the settlement.” 
The reasons for this decision are not given, but it seems to be in accordance 
with the rule laid down by Lord SeLporne in Cook v. Fowler, L. R. 
7 H. L. 27, which was noticed in this Review in July last (vol. ix. p. 785). 
The principle there declared was, that in cases of contracts for the payment 
of money at a certain time, with interest at a specified rate, interest after the 
time fixed for payment was to be allowed only as damages for the breach of 
contract, and not as interest ; and the Court or jury would adopt such a rate of 

interest as should be fair and reasonable: when the rate agreed to by the par- 
ties during the term of their contract was a reasonable and usual rate, that 
would be adopted; but otherwise, where it was excessive and extraordinary. 
This course seems to have been followed by the Supreme Court in the case 
above mentioned. There is nothing in the judgment to indicate that the 
Court intended to make a rule, that upon such contracts, where the rate was 
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higher than the rate fixed by law in the absence of agreement, only the rate — 
so fixed by law was to be allowed after the day when the debt was payable by 
the terms of the contract. 


CALIFORNIA. 


TAXATION OF MortGAGEs. — The New York Tribune mentions a decision 
of the Supreme Court of this State in the case of The People v. The Hibernian 
Savings and Loan Society, in which it is held that the taxation of mortgages 
is not permissible under the Constitution. The decision is founded upon the 
provisions of the Constitution, that ‘‘ taxation shall be equal and uniform 
throughout the State; ’’ and that ‘ all property in this State shall be taxed in pro- 
portion to its value, to be ascertained as directed by law.”’ In regard to what 
constitutes ‘‘ property ’’ for the purposes of taxation, Chief Justice WALLACE 
says in his judgment, ‘‘ Mere credits are a false quantity in ascertaining the 
sum of wealth which is subject to taxation as property; and, in so far as that 
sum is attempted to be increased by the addition of those credits, property tax- 
ation based thereon is not only merely fanciful, but necessarily the unconstitu- 
tional imposition of an additional tax upon a portion of the property already 
once taxed.’? An apparent difficulty in the reasoning of the Court presented 
itself in a clause of the Constitution which defines personal property as includ- 
ing ‘“‘ money, goods, chattels, evidences of debt, and things in action.’’ This 
difficulty, however, the Court readily brushes away: it regards this as an 
“attempt to include things in action,’’ and declares that to make it the duty 
of assessors to assess all things in action is to give a construction to the Con- 
stitution which must lead to ‘‘ the grossest absurdities.’? The Chief Justice 
not only declares that taxing mortgages is taxing the same property twice, 
but also shows that the borrower pays the double tax. ‘ The taxation,’’ he 
says, ‘‘thus imposed nominally upon credits, having resulted in the double 
taxation of the money, the additional tax must of course be paid by some one. 
And here all human experience, as well as the settled theories of finance, con- 
cur that it is not the lender that pays, but the borrower. The borrower is the 
consumer. The interest which he pays to the lender is the prime cost of the 
delay for which he has contracted. If the government, by the imposition of 
additional taxes, increases the cost, the borrower, being the consumer, must 
pay 

The taxation of mortgages has long been discussed as a question of expe- 
diency; but we believe this to be the first case in which it has been declared 
unconstitutional. It will be interesting to watch whether the doctrine will 
extend itself elsewhere. 


MARYLAND. 


Reverpy Jounson. — It is not possible in a few short paragraphs fitly 
to characterize the eminent lawyer, whose sudden death has deprived the Mary- 
land Bar of one who for years has been its acknowledged leader, and the pro- 
fession throughout the United States of a most prominent member. He was 
born in Annapolis, May 21, 1796; was educated at St. John’s College; was 
admitted to the bar at the age of nineteen; was for some time reporter of the 
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Court of Appeals of Maryland; and held several State offices. He was, how- 
ever, ardently devoted to his profession, and became in early life a power 
at the bar. He was elected United States Senator in 1844; was Attorney- 
General of the United States under President Taylor; was again chosen 
to the Senate in 1863; was made Minister to England in 1868 by President 
Johnson, and, when there, negotiated the ‘*Clarendon-Johnson Treaty” for 
the settlement of the Alabama Claims. This treaty failed of ratification in the 
United States Senate; and, upon the accession of President Grant, Mr. Johnson 
was recalled. After his return he continued to practise his profession, not- 
withstanding his advanced age and the disadvantages under which he labored 
from the infirmity of his sight, until his sudden death by accident cut him off 
while still in the full possession of all his mental powers. 

Few men can look back upon a life of such incessant and varied activity as 
his. For more than sixty years he was in the constant practice of the law, 
and, during the largest portion of that period, was engaged in the conduct of 
the most important causes. His professional engagements alone would seem 
sufficiently to have filled his life; but he was for years no less prominent in 
politics than in law. An active member of the old Whig party, he, like others 
who adopted the views of Webster, found himself at the outbreak of the war 
among his natural foes, the Democrats; but, though he consistently sided with 
that party throughout the periods of war and reconstruction, he never shared 
the bitterness which marked many of its leaders; and, by his moderate counsels 
while in the Senate, he rendered no slight service to his country. Of genial 
nature and courteous manner, he was always a favorite in society; and his 
varied experience and well-stored memory made him everywhere a welcome 

est. 
“ At some future time we shall hope to present a more adequate sketch of 
Mr. Johnson, and more fully to discuss his merits as a lawyer. 


— PriviLece. — Pusiication. — The Treasury Department of the 
United States has made the directions of the court, in the case of Gardner v. 
Anderson, the foundation of an opinion which the Department has published 
in a circular for the information and guidance of its officers. The case was 
an action for libel, which was tried in the Circuit Court of the United States 
for the District of Maryland. The plaintiff, who had been a clerk in the 
office of appraiser of merchandise, and had been removed from his office, 
brought the action to recover damages for the loss of his place, on the ground 
that the defendant had written a letter to the Secretary of the Treasury re- 
commending his removal, and reflecting upon his qualifications and conduct in 
such a way as to show malice, by means of which he lost his place. The plea 
was the general issue. 

Previous to the trial, the plaintiff, to prove the sending of the alleged libel- 
lous letter and its contents, issued a commission to examine at Washington the 
Secretary of the Treasury and the Appointment Clerk, who were summoned 
to produce before the commissioner the original letter or copy. The Secretary 
declined to appear before the commissioner or to produce any paper or copy, 
and sent a letter to him to that effect. 

The Appointment Clerk, who attended and was examined, declined, by 
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direction of the Secretary, to produce any paper, or to speak of the contents of 
any. Upon the return of the commission, the plaintiff took out a subpena 
duces tecum for the Secretary and the Appointment Clerk to appear at the trial. 
The Secretary declined to attend, and directed the District Attorney (who had 
assumed the defence of the case) to state his reasons to the Court. 

Thereupon the plaintiff moved for a writ of attachment against the Secre- 
tary for a contempt in not obeying the subpceena. This the Court declined to 
grant, but advised the plaintiff to apply to the Secretary for a copy of the 
alleged letter; and, for this purpose, the case was postponed for a few weeks. 

Subsequently, the trial being resumed and the jury sworn, the plaintiff, to 
lay the foundation for secondary evidence, produced a letter from the Secretary 
in reply to his application for a copy of the alleged communication. 

The Secretary’s letter stated, that, at the date of the alleged letter, the de- 
fendant was appraiser of merchandise, and any communications from him to 
the Department were official in their nature, confidential, and protected from 
disclosure; and he, the Secretary, was not at liberty to furnish a copy of the 
same to enable the plaintiff to maintain an action against a late appraiser, 
whose defence the Government had assumed. The plaintiff then called as a 
witness a clerk in the appraiser’s office who had charge of the official letter- 
copying book in June, 1873, who testified that about that time he wrote, at the 
dictation of the defendant, a letter to the Secretary of the Treasury relative 
to the removal of the plaintiff from office. The letter was signed by the 
defendant as appraiser, and copied in the letter-book. It was not there now: 
a leaf was missing from the book, — probably that containing the letter. Wit- 
ness said he thought he could state the substance of the letter; and, on being 
asked by the plaintiff to do so, the defendant objected, first, because the wit- 
ness was not sure he could state the whole substance; and, second, because the 
letter was a privileged communication, and protected from disclosure on 
grounds of public policy. 

After full argument, the Court decided that the witness’s recollection was 
not sufficient, as the jury was entitled to have the whole letter repeated to them, 
if any, and the part omitted might qualify or explain the part repeated; and 
further, that the communication was in its nature an official communication, 
relating to public business, which it was sought to prove by means of a witness 
whose only knowledge of it was derived from his official employment, which 
was contrary to public policy, and not to be permitted. The plaintiff then 
sought to prove by his own testimony that he saw the letter in question at the 
Treasury Department after his removal by permission of the Secretary, and 
could state its contents; and further offered to prove by a witness who was at 
one time a clerk in the appraiser’s office, that while he was such clerk he read 
acopy of the said letter from the official letter-copy book in the office, and 
could repeat its contents. The Court ruled that neither the sending of such a 
letter to the Secretary, nor retaining a copy thereof ina letter-book kept in the 
appraiser’s office, amounted to a publication within the meaning of the term as 
used in the law of libel; that as the communication was official and confiden- 
tial, written in the discharge of a public duty, it could not be said to be pub- 
lished by the defendant by merely sending it to the officer to whom it was 
addressed; and, if there was no evidence of publication beyond such sending, 
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the plaintiff must fail at the outset of his case, and no evidence of the contents 
of the alleged libel can be admitted until after proof of technical publication, 
The defendant, therefore, had a verdict; and the plaintiff took exceptions. 
Upon the result of the trial is based the following opinion: — 
“ Communications in writing passing between officers of the Government, in the 
course of official duty, relating to the business of their offices, are privileged from 


disclosure, on the ground of public policy ; and the production will not be compelled 
by courts of law or equity. 


“ Neither will secondary evidence of their contents be admissible, whether in the 
form of copies, or of oral statement of witnesses who have read and recollected the 
same. 

“ Consequently, an official letter from an appraiser of merchandise to the Secretary 
of the Treasury, recommending a person for appointment as clerk in the appraiser’s 
office in place of one whose removal is recommended for inefficiency and bad con- 
duct, is a privileged communication within the rule, and cannot be admitted in evi- 


dence to sustain an action for libel brought against the appraiser by the person whose 
removal is recommended. 


“The mere sending to the Secretary of the Treasury by an officer of the customs, 
in the course of official duty, of a communication reflecting upon the character and 


conduct of a subordinate, is not such a publication as is essential to maintain an 
action for a libel.” 


MASSACHUSETTS. 


MortGaGe or ArTER-ACQUIRED Property. — District CouRT OF THE 
U. S. — Brett v. Carter. — The decision lately rendered by Judge Lowe t in 
this case is an important one. The action was a bill in equity brought by an 
assignee in bankruptcy against a mortgagee of a stock of goods in the bank- 
rupt’s store. The mortgage, which was given to secure the payment of the 
purchase-money of a sale by the mortgagee to the mortgagor of the stock in 
trade of this store, conveyed the stock, ‘‘ and my other goods which may from 
time to time during the existence of this mortgage be purchased by the grantor 
and put into said store to replace any part of said stock which may have been 
disposed of.’”? Among the covenants was one, that, if the stock should be 
diminished ‘‘ faster than said sum hereby secured is paid, said grantor is to 
furnish further security for said sum whenever required by said grantee.” 
About two weeks before the petition in bankruptcy was filed, one of the notes 
secured by the mortgage being unpaid, the mortgagee demanded further 
security; and a mortgage was given of such stock as had been acquired during - 
the year. This it was sought by the bill to have declared a preference; the 
complainant also alleging that the first mortgage was void, because the mort- 
gagor was tacitly allowed to sell the goods in the course of his business. Judge 
Lowe. holds that the first mortgage created a valid lien in behalf of the 
defendant on the stock of goods in the shop at the time of the bankruptcy, 
which was not vitiated by the second mortgage; that a mortgage not fraudu- 
lent in fact is not fraudulent in law; and that, in equity, a mortgage of after- 
acquired chattels is valid. 


MArriaGE with DeceaseD Wire’s DauGcuter. — An incident occurred 
in Massachusetts, in February, which led to an attempt to change the laws 
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relating to marriage, and to an application to the General Court to legalize a 
particular marriage forbidden by the general laws. A marriage ceremony was 
performed at Newburyport between James Parton and the daughter of his 
deceased wife by a former husband. Two days after the ceremony, their 
attention was called to the clauses of the General Statutes specifying the 
relations between which marriage is forbidden, and prohibiting, among others, 
the marriage of a man with his wife’s daughter, and of a woman with her 
step-father. This prohibition has been in force in Massachusetts from the 
most ancient times, and has been re-enacted with each revision of the statutes. 
Upon learning the fact that their marriage was void, they went to New York, 
where such marriages are not forbidden; and the ceremony of marriage was 
again performed according to the laws of that State. But as the parties to 
this marriage were both residents of Massachusetts, and intended to return 
there, the marriage came within the terms of the statute which declares the 
marriage void, when persons resident in this State, in order to evade the pro- 
hibitory clauses of the law, and with an intention of returning to reside here, 
go into another State and have their marriage solemnized there, and after- 
wards return and reside here. 

The question of making a change in the law having been brought before 
the Legislature, the Judiciary Committee of the House of Representatives 
reported that a change was inexpedient. A petition was also presented to the 
Legislature, praying that the marriage celebrated in Massachusetts under the 
above circumstances might be legalized by a special act; and the same com- 
mittee to which this petition was referred reported adversely to it. 

The practice of granting dispensations for marriage in special cases where 
it is forbidden by general laws strikes one as so extremely objectionable, that 
it is difficult to find grounds upon which it would be justifiable even if law- 
ful. The only peculiarities of the present case, as appears from the petition, 
are, the ignorance of the parties that there was any prohibition of marriage 
applicable to them, and the circumstance alleged by them, that, in their 
‘former relation, there had been no savor of parental or filial feeling.” If 
the Legislature has the power to dispense with the law in a special case, still 
there seems to be no particular reason why they should exercise the power in 
this case. It appears really extraordinary that persons should enter into such 
a relation in absolute ignorance of this provision of law, which is expressed in 
the clearest and simplest language, and in the most accessible volume of 
statutes. They even say in their petition, ‘If any one, not a lawyer, had 
suggested to us the possibility of the marriage being unlawful, we should have 
scarcely deemed the matter worthy of investigation, so completely were we 
possessed of the idea that all prohibitions of that nature were unknown to the 
laws of the United States.” 

As regards a change in the general laws prohibiting marriage between cer- 
tain persons, there is great danger in considering the propriety of a change 
under the influence of an unfortunate and distressing case. The danger con- 
sists in attempting to legislate for the general public, when the real object of 
the legislation is to benefit particular persons. The proposed amendment to 
the law was to strike out of the two clauses which mention the relations who 
must not intermarry the words prohibiting a man from marrying his “ step- 
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mother, grandfather’s wife, son’s wife, grandson’s wife, wife’s mother, wife’s 
grandmother, wife’s daughter, wife’s grand-daughter,’’ and the prohibition of 
the marriage of a woman in corresponding cases. It cannot be said that 
marriages between such relations are unnatural in the sense that they are in- 
cestuous. In the elaborate and learned judgment of the Chief Justice ina 
recent case (Commonwealth y. Lane, 113 Mass. p. 463), it is laid down that 
the only collateral relations between whom marriage is incestuous are brothers 
and sisters. The removal of the prohibition in all other cases than these, there- 
fore, would permit marriages between uncles and nieces, and between nephews 
and aunts. It is a serious question, and one which deserves most careful and 
dispassionate consideration, whether there is not such a relation between a step- 
father and step-daughter, and between the other persons mentioned in the pro- 
posed amendments, which, although created by marriage, resembles the natural 
relation in such a way that marriage between them ought not to be permitted. 
A step-father and step-daughter especislly seem to stand in a position toward 
one another from which it might be desirable that all idea of marriage should be 
excluded. It is perhaps an advantage that the case which led to this discus- 
sion was a marriage between such relations, as it brings out more strongly 
than a marriage between any other of the prohibited relations the real merits 
of the question. It is seriously doubted whether it is competent for the Legis- 
lature to pass a special act legalizing the violation of a general law in a par- 
ticular instance, and whether, therefore, Mr. Parton has not made as great a 
mistake in his remedy as he has in his right. 


‘‘ Houses oF Reticious Worsuir.’’ — It has always been found difficult 
to define a class of objects so as to distinguish it clearly from other classes, and 
at the same time to include in the definition all the objects belonging to that 
class. A case lately determined by the Supreme Court (Trinity Church v. The 
City of Boston, 118 Mass. 164) furnishes an illustration of the difficulty which 
would arise in an attempt so to define a ‘‘ house of religious worship.’? The 
statutes of. Massachusetts exempt ‘‘ houses of religious worship ”’ from taxa- 
tion. Trinity Church formerly stood in Summer Street, Boston, but was 
destroyed by the great fire of 1872. The church corporation had previously 
purchased a piece of land on St. James Avenue, with the intention of building 
a new church upon it. After the fire, the land on Summer Street was aban- 
doned as a site for a church, and the construction of the new church was 
begun on the land on St. James Avenue. When the taxes for 1873 were 
assessed, the work of construction had advanced only to the extent of ‘ driv- 
ing a part of the piles for the foundation of the edifice;’’ but ‘‘ the work has 
been continued with reasonable diligence ever since.’’ The assessors under- 
took to tax this land; but, an action having been brought, the Court held that 
the land was exempt from taxation by the provisions of the statutes above 
mentioned. It seems, therefore, to have been determined that the land with 
the piles driven into it was a ‘‘ house of religious worship ;’’ though it is said in 
the judgment, and with undoubted truth, that it was not necessary in this 
case ‘‘ to define at what stage in the erection of a building the property be- 
comes a house of religious worship.’’ One of the expressions in the judgment 
is, that, ‘as the land upon which the building stands is essential to the exist- 
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ence of the structure, it is fairly to be presumed that it was the intention of 
the Legislature to include it in the provisions of the statute by the phrase 
‘house of religious worship.’’? In another place it is said that a reasonable 
quantity of real estate held by a religious society, ‘‘and devoted by such 
society in good faith to the erection of a church-edifice, upon which the work 
of erection already commenced is prosecuted without unreasonable delay, and 
being all the real estate which is so held, is entitled to the exemption given 
by statute.”” It is not clear, that, because the land upon which the building 
stands is included in the description of a ‘‘ house of religious worship,’’ the 
same description may be applied to the land without the building; or that the 
question, whether it is a house of religious worship, is merely a question of 
good faith on the part of the owner in what he is going to do. 

Mr. Justice WELLS said, in a dissenting judgment, ‘‘ That piles driven 
into the earth to make it fit to receive the foundations of a contemplated build- 
ing can by any reasonable interpretation of language, whether in legal or 
popular phraseology, be said to constitute a ‘house,’ is a proposition which I 
cannot bring my mind to discuss.”” To this statement it is not easy to find an 
entirely satisfactory answer. 


Execution or Capita, Sentences. — An excellent bill has passed the 
House of Representatives to regulate the execution of capital sentences. By 
the law which has existed for a long time, a sentence of death could not be 
executed until a warrant had been issued by the Governor, with the advice of 
the Council, commanding the sheriff to cause execution to be done. The 
operation of this law has been extremely bad. Criminals convicted of murder, 
and sentenced to death, had the chance, not only of obtaining a pardon, but 
of profiting by the refusal or neglect of the Governor or Council. A warrant 
for the execution of a criminal being considered a matter of the greatest 
gravity, the Governor has in several cases felt it his duty, when called upon, 
to examine into the merits of the case, and try the criminal over again on any 
evidence which he might choose to sulynit. Two cases have occurred in 
which a Governor, having scruples and doubts of his own as to the propriety 
of sentencing to death a murderer convicted by the regular tribunals, has 
declined to issue his warrant. The delay and uncertainty of execution which 
have been incidental to this practice have done much to deprive the sentence of 
death of its proper influence on the public. The bill which we have mentioned 
makes it the duty of the Court, in pronouncing sentence of death, to appoint 
the time for its execution; and a warrant is to issue under seal of the Court, 
commanding the sheriff to cause execution to be done. A copy of the record 
is also to be delivered to the Governor, who still has the power to pardon, com- 
mute, or respite. 

We hope that this bill will become law. Under it the Governor and Coun- 
cil will be relieved of the disagreeable and useless task of re-trying the case, 
and of assuming the responsibility for the execution. We trust, too, that 
executions will be more prompt, and will take place while the memory of the 
crime is sufficiently fresh in the minds of the community for it to know what it 
is that the criminal is executed for. About a quarter of a century ago, the 
sentence of death could not be executed in Massachusetts within a year from 
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the time of sentence. This most objectionable provision has been long done 
away with; but it is too often that a period approaching that has passed before 
the sentence has been executed. The longer the time between the conviction 
and punishment, the more likely is it to be forgotten what crime the man hag 
committed; and an undeserved feeling of pity is excited in the public, and the 
execution fails to be the warning which it would be if it were speedy. The 
effect of the delay on the condemned criminal himself is bad; for it tends to 
excite hopes of escape from the sentence, or a mitigation of it, for which there 
should be no place. In the case of Wainwright, who was convicted of the 
murder of a woman in London on the Ist of December last, the execution 
took place on the 21st of the same month. Blackstone wisely says, ‘‘ It has 
been well observed, that it is of great importance that the punishment should 
follow the crime as early as possible; that the prospect of gratification or ad- 
vantage, which tempts a man to commit the crime, should instantly awake 
the attendant idea of punishment. Delay of execution serves only to separate 
these ideas.’’ + 


NEW HAMPSHIRE. 


Joun Erwyn’s Witu. — The following is a copy of a will which was ad- 
mitted to probate at Exeter in February last. The testator was a grandson 
of Governor Lancpon of New Hampshire, and graduated at Harvard College 
in 1819. The will is printed as it was written: the words printed in capitals 
were written in the will in large Roman letters. 


We then JOHN ELWYN of Portsmouth in the County of Rockingham and 
State of New Hampshire being of sound mind and memory but now seventy years 
old, I mean this instrument for my LAST WILL and TESTAMENT: 

there seems to be a little estate worth the gathering in of: careless it is to one 
through my whole life of monty wickedly careless you may say if you choose 
though I never threw it very wilfully away I shall die much poorer than I might: for 
full very full my head always has been from my earliest babyhood of something or 
other else and never of money, and I never could do two things at one time: still and 
notwithstanding I never once let my thinkings about money stop at all, nor slacken 
ever my book work nor head work of what kind soever it might be, still there is a 
little estate to gather in: 

my lands in Portsmouth altogether some seven hundred and fifty acres, this 
that I am doing nothing with at all is worth well more than fifty thousand dollars is 
righter nearer seventy-five thousand: then I believe nearabout already a hundred 
thousand dollars besides to guess by what it brings in a year: though I am going if 
I live another twelvemonth to spend a few thousands on my ground, still the whole 
is like to be getting always more, well then it is worth the looking after, it may well 
be set at a hundred and fifty thousand dollars, is worth more than that to keep and I 
want my heir to think he gets it NOT from ME but his FOREFATHERS: 

my brother and sister the only ones left besides me of the once nine children of 
Thomas and Eliza Elwyn, the others and all their children all long since dead, there 
is though a two nephews and I believe thirteen great nephews and great nieces yet, 
well then though none of us is rich but there ought to be already I should guess some 
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six hundred thousand dollars amongst the whole at my death even if soon, they are 
not like to be in want nor am I a man of fortune, I will not lengthen this instrument 
with complimentary legacies : 

I leave though SIX HUNDRED DOLLARS for every year of her life to 
ELIZA BECK of this village the daughter of John Beck : she is only a half dozen 
. of years younger than me, was brought up on my old homestead, is she neither my 
wife nor my mistress, but my heirs must deal kindly with her to be as if she in some 
way belonged to me: 

all but this six hundred dollars every year of her life to HER: well then I leave 
the WILOLE of my estate for HIS LIFE tomy NEPHEW my brother Alfreds son 
to ALFRED ELWYN now of Philadelphia now in Holy Orders: next then at his 
my nephews DEATH I then mean all my ESTATE to go to HIS my nephew 
Alfreds son in FEE SIMPLE: then if HE should DIE the first and BEFORE my 
NEPHEW then my said NEPHEWS life estate to be turned into a then full FEE 
SIMPLE in himself. 

clear enough to any court what I mean: I should like to go straight on but this 
I cannot make it do in the States nor in England: neither is this little anything of a 
FORTUNE and this the childs mother is very uncommonly clearly to understand 
from me. 

I should like my great nephew but they can do as they choose to call himself 
THOMAS ELWYN only: the name of my father and his own father, of my great 
grandfather and I believe of my great great grandfather, of my great great great 
grandfather I know: all in Kent and yeomen of Kent from a very early day: they 
need not go to the General Court all at least that English law wants to know is WHO 
the heir meant IS: with a looking forward however to his calling himself and being 
commonly called by the name the testator says: I should like my heir to call himself 
._THOMAS ELWYN and the THOMAS ONLY. 

I should rather they would not sell any of these lands in Portsmouth: NOT 
ONLY not our old little homestead that of herself is worth very little but NONE of 
these lands, to KEEP the WHOLE if ANY: if my heir will come too let him LIVE 
on THEM: it is a good way in the end this keeping of your fathers lands, it roots 
you deep in your own faith and where you rightest belong and helps keep you from 
the phantoms of the world: not that I mean a Idolatry of Feudalism, I hate though 
the restless predatory spirit of this day and this nation, here is from Jeremiah his 
thirty fifth chapter : 

And Jeremiah said unto the house of the Rechabites, thus saith the Lord of 
hosts, the God of Israel: because ye have obeyed the commandment of Jonadab 
your father and done according unto all that he hath commanded you: therefore thus 
saith the Lord of hosts, the God of Israel; Jonadab the son of Rechab shall not 
want a man to stand before me forever : 

here is another the harmony of the verse to me is almost heavenly, it is of one 
of the best and sweet of the Hebrews and puts you in mind of our old Newengland 
way: 

And they buried him in the BORDER of his INHERITANCE in Timnath- 
serah which is in mount Ephraim on the north side of the hill of Gaash: 

All other things to be done I can tell my brother. I make HIM and his SON 
and Mr. JOSEPH R. CARPENTER all of Philadelphia the three EXECUTORS 
of this my last WILL and TESTAMENT. 

Joun Etwrn. 

[witnessed on the fourth page : 

this instrument on the first three pages is signed sealed and acknowledged to be 
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his LAST WILL and TESTAMENT in our sight by JOHN ELWYN: this 
second day of September in the year of our Lord One Thousand Eight Hundred 
and Seventy Two: 
witnesses Joun Eiwyy. 
James S. Peirce, 
S. B. Woopwarp, 
Joun Wentwortn, of Chicago Illinois. 


NEW YORK. 


Property tn News. — Pusiication. — An interesting question concern- 
ing the right of property in news arose in the case of Kiernan v. The Manhattan 
Quotation Telegraph Company, lately determined by the Supreme Court. The 
Gold and Stock Telegraph Company had, by contract, the exclusive use of all 
‘‘ foreign financial news ”’ received by the Associated Press for thirty minutes 
after its receipt, and, by an agreement with the plaintiff, gave him the exclusive 
use in a part of New York of all such news for fifteen minutes after its receipt. 
The plaintiff furnished the news thus obtained to a large number of subseri- 
bers by means of telegraph-wires connected with instruments in their offices, 
by which the news was recorded on slips of paper. The defendant obtained 
this news by copying it from the slips in the offices of the plaintiff’s subscri- 
bers, and furnished it to subscribers of its own. The plaintiff prayed that 
the defendant might be restrained from publishing or communicating to others 
the news so obtained. It was contended, in behalf of the defendant, that the 
plaintiff had no right of property in the foreign financial news, upon the 
ground that it was public property, and open to all the world; and that, if 
the plaintiff did have a right of property in the news, he abandoned the right 
when he transmitted the news to his subscribers. Upon both of these points 
the Court decided against the defendant, and enjoined the publication by it of 
the plaintiff’s financial reports. 

The judgment of the Court was delivered by Mr. Justice Van Brunt. As 
to the right of property in the news, he says, — 


“Tt may be perfectly true that no person could be restrained from the publication 
of this news in Europe; but it is difficult to see how such a right can be extended so 
far as to authorize the publication of news which has been collected by the agents 
of the Associated Press, and telegraphed to them at great expense, without its con- 
sent. It would be an atrocious doctrine to hold, that despatches, the result of the 
diligence and expenditure of one man, could with impunity be pilfered and published 
by another. It is undoubtedly true, that, in respect to news, its publication cannot be 
interfered with where the party procures the intelligence by the diligence of his own 
agents; but, if he seeks to profit by the superior diligence of his rivals, it is unjust 
that he should be allowed to do so until the right of property has been abandoned by 
publication. The mere fact that a certain class of information is open to all that 
seck it is no answer to a claim to a right of property in such information made by a 
person, who at his own expense, and by his own labor, has collected it.” 


The cases of Kelly v. Morris, L. R. 1 Eq. 697, and Cox v. Land and Water 
Journal Co., L. R. 9 Eq. 332, were referred to as clearly sustaining ‘‘ the doc- 
trine that a man may impress upon materials which are open to all the world 
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aright of property, when he has, as the result of his own efforts and expendi- 
ture, collected and reduced to a form serviceable to the public such material.”’ 
Upon the question whether the plaintiff abandoned such right by transmitting 
the news to his subscribers, the judgment proceeds: — d 


“If such transmission amounts to a general publication, then it is clear that all 
rights of the plaintiff are lost. It is not necessary that I should here discuss the 
question as to the right of the Court to protect such right of property. It is a ques- 
tion which has been decided by our highest Court, and must be considered as the 
settled law of this State. 

“It has been held that the representation of a drama upon the stage is not such 
a publication as deprives the author of his right of property therein. The delivery 
of a lecture to a public audience, or the preaching of a sermon by a minister to his 
congregation, does not work a forfeiture of the common-law right of property in the 
lecture or sermon. The cases seem to recognize a distinction between a general and 
unrestricted publication, which works a forfeiture of this right, and a qualified or 
limited publication, which has no such result. (Miller v. Taylor, 4 Burr. 304; 
Woolsey v. Judd, 4 Duer, 485; Palmer v. De Witt, 47 N. Y. 532.) 

“Tt is the unquestioned law of this State, that, in the case of letters, the general 
property and the general rights incident to property belong to the writer; and the 
person to whom letters are addressed has but a limited right or special property in 
such letters, as a trustee or bailee for particular purposes, either of information or of 
protection, or of support of his rights and character; and the publication of letters, 
even by the receiver, has been restrained where such publication was not made for 
purposes of protection or of support of his rights or character. (Woolsey v. Judd, 
supra; Folsom v. Marsh, 2 Story, 100.) 

“ Applying this principle to the case now under discussion, it is evident, that, if Mr. 
Kiernan transmitted his foreign financial news to his customers for their information 
by means of manifold slips exclusively, he could restrain the publication by these 
persons of such intelligence. Is there any difference in principle because he writes 
to his customers by telegraph? Iam unable to see any distinction. 

“The telegraph is simply a means which modern science has adapted to the pur- 
poses of communication between persons at a distance from each other; and I am 
unable to see that it makes any difference in the principle governing written com- — 
munications, whether Mr. Kiernan, sitting in his office, by means of the telegraph 
writes his communication upon paper in the office of the customer, or whether he 
writes the communication in his own office, and then sends it to his customers. 

“It was claimed upon the trial of this cause, that Mr. Kiernan, having placed his 
machines in the office of his customers without restricting their use of the informa- 
tion which he conveys to them by means of said machines, cannot restrain their 
making any use of it which they may wish. 

“Tt seems to me that this proposition cannot be sustained, because, although there 
may have not been any distinct restriction placed by Mr. Kiernan upon the customer’s 
use of the information conveyed to him, yet it is evident that the customer must 
have understood, from the very nature of the transaction, that he had no right to 
use or publish the said information, except in connection with his own business. 

“That there may be such a tacit understanding implied from the nature of the 
contract is expressly held in the case of Turner v. Robinson, 10 Irish Ch. R. 134.” 


PostaGE on Tutrp-CLass Marter.’’ —In the Circuit Court of 
the United States, the point was raised, in United States v. James, whether 
the clause in the Act of March 3, 1875, by which the rate of postage on third- 
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class mail matter was raised from one cent for two ounces to one cent for every 
ounce, was constitutional. It was contended that the clause was not constitu. 
tionally enacted because it originated in the Senate, and was not an amend- 
ment to a bill for raising revenue-originating in the House of Representatives, 
By the Constitution, * all bills for raising revenue shall originate in the House 
of Representatives; but the Senate may propose or concur with amendments 
as on other bills.” Jounson, J., held that a bill establishing rates of postage 
was not a bill for raising revenue within the meaning of the Constitution, 
Bills for raising revenue, he said, ‘* impose taxes upon the people either directly 
or indirectly, or lay duties, imposts, or excises, for the use of the government, 
and give to the persons from whom the money is exacted no equivalent in 
return, unless it be the enjoyment, in common with the rest of the citizens, of 
the benefits of good government. It is this feature which characterizes bills 
for raising revenue. They draw money from the citizens: they give no direct 
equivalent in return. In respect to such bills, it was reasonable that the im- 
mediate representatives of the tax-payers should alone have the power to 
originate them. Their immediate responsibility to their constituents, and 
their zeal and regard for the pecuniary interests of the people, it was supposed, 
would render them especially watchful in the protection of those whom they 
represented. But the reason fails in respect to bills of a different class. A 
bill regulating postal rates for postal service provides an equivalent for the 
money which any citizen may choose voluntarily to pay. He gets the fixed 
service for the fixed rate, or he lets it alone, as he pleases and as his own interests 
dictate. Revenue beyond its cost may or may not be derived from the service 
and the pay received for it.’’ He referred with approval, however, to the 
eases of United States vy. Bromley, 12 How. 88, and Warner v. Fowler, 
4 Blatch. C. C. 341. In the former of these cases it was held that an act to 
reduce postage, and to prevent frauds on the revenue of the post-office depart- 
ment, was a revenue law within the meaning of an act which gave a writ of 
error in any civil action brought by the United States for the enforcement of 
the revenue laws; the Court saying, ‘‘ Revenue is the income of a State; and 
the revenue of the post-office department, being raised by a tax on mailable 
matter conveyed in mail, and which is disbursed in the public service, is as 
much a part of the income of the government as moneys collected for duties 
on imports.’’ — ‘‘ All this,’’ says the learned judge in United States v. James, 
‘*may be conceded without involving the conclusion that such a law is an act . 
for raising revenue.”’ 


TEXAS. 


Tue New Constitution. — It is interesting and instructive to study in 
the laws and institutions of a State the social condition and general intelli- 
gence of its people, and to observe from time to time the progress which is 
made in the knowledge of the principles of government and in its successful 
administration. Several of the States of the Union have recently been making 
changes in their Constitutions, or adopting new ones. As the Constitution is 
supposed to contain only the fundamental law of the State, establishing the 
form of government, and declaring such rules as it is supposed ought not to 
be liable to change under any circumstances which are likely to occur, the 
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adoption of a new Constitution furnishes a particularly good opportunity for 
observing, in the introduction of new provisions or the omission of old ones, 
the progress which has been made. In the January number of this Review 
(ante, p. 378) we called attention to the new Constitution of Missouri. Since 
that time a new Constitution has been submitted to a popular vote in Texas, 
and, we believe, has been ratified by a large majority. 

One thing which is especially to be noticed in this Constitution is the strict 
limitation of the powers of the Legislature. The limitation is such, that it is 
natural to infer from it that in Texas the public has a great distrust of the 
representatives of its choice, and of its own ability to choose representatives 
in whom it can feel confidence. When constitutional government was first 
being established, one of the objects for which the Commons earnestly contended 
was that Parliament should be held frequently. So much are the conditions 
changed, that a session of the Legislature of an American State seems to be 
considered by the people a grievance in itself; and the Constitution of Texas 
contains a provision evidently intended for getting rid of it at the end of a 
sixty-days’ session. This provision allows the members of the Legislature a 
compensation for their services not exceeding five dollars a day, but declares, 
that, after the first sixty days of the session, the compensation shall not exceed 
two dollars a day. It is evidently hoped, that, after these sixty days, the mem- 
bers will of their own accord turn their attention to something more profitable 
than ‘‘ the amending, strengthening, and preserving of the laws.’ 

Like the Constitution of Missouri, the Constitution of Texas contains rules 
for the transaction of business in the Legislature. No bill is to be amended 
in its passage through either House so as to change its original purpose; every 
bill must be read on three several days in each House, and free discussion on 
it allowed, except in cases of ‘‘ imperative public necessity,’’ stated in a pre- 
amble or the body of the bill, when four-fifths of the House may suspend the 
rule; no bill (except appropriation bills which may embrace different subjects 
for which money is appropriated) shall contain more than one subject, which 
must be expressed in its title, but an act is to be void only as to so much of a 
subject as is not expressed in its title. Assuming that it is desirable that 
legislation should be conducted in the manner thus provided, still it seems 
probable that the harm which will be done by placing these provisions in the 
Constitution, and by the consequent uncertainty as to the validity of acts of 
the Legislature, will be greater than any good which may be anticipated from 
the observance of the rules. | 

A careful restraint is put upon the control exercised by the representatives 
of the public over the public money. No debt can be created on behalf of the 
State ‘‘ except to supply casual deficiencies of revenue, repel invasion, suppress 
insurrection, defend the State in war, or pay existing debt;’’ and, to stop 
a possible leak, it is provided that the debt created to supply ‘‘ deficiencies in 
the revenue’ shall never exceed $200,000. The Legislature has no power to 
give or to lend the credit of the State, or to make any grant of public money 
to any person, association, or municipal or other corporation, except in case of 
“public calamity.’’ It is so difficult to foresee at any time what emergencies 
may arise in the future, that it is generally unwise for an individual or a 
people to tie its own hands too tightly. There may be an exception when an 
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individual knows that he has no self-control, or cannot trust himself; or when 
a people knows that its government is not to be trusted, and that it cannot 
make it fit to be trusted. 

It has become so common in the United States to have judges elected by 
popular vote for a term of years, and to pay them inadequate salaries, that we 
are not surprised to find it provided that the three judges of the Supreme 
Court and the three judges of the Court of Appeals of Texas are all to be 
elected by popular vote for six years, and each is to receive an annual salary 
of not more than $3550, or nearly $10 a day. It is melancholy to find how 
little the importance of this branch of the government is recognized, and how 
entirely the means of securing its dignity and efficiency are unknown or neg- 
lected. 

Usury laws are among the institutions which it is thought necessary to 
preserve, and to place upon a permanent foundation in the Constitution. The 
legal rate of interest is not to exceed eight per cent per annum; but any rate 
not exceeding twelve per cent may be agreed upon. All interest above twelve 
per cent is to be deemed usurious; ‘‘ and the Legislature shall, at its first session, 
provide appropriate pains and penalties to prevent and punish usury.”’ 

As regards debtor and creditor, the framers of this Constitution have 
shown an anxious solicitude for the former. Not only is imprisonment 
for debt forbidden, but the right is declared of every man to enjoy a cer- 
tain amount of property free from the claims of creditors. The Legisla- 
ture is charged with the power and duty of protecting from forced sale 
a certain portion of personal property. The Constitution itself protects from 
mortgage and from forced sale for payment of debts (except those incurred 
for the purchase-money or improvements) a ‘‘ homestead.’’ This homestead, 
it is provided, when not in a town or city, may consist of not more than two 
hundred acres of land, with the improvements; when in a city, town, or vil- 
lage, it may consist of lands not exceeding $5000 in value ‘‘ at the time of 
their designation as the homestead, without reference to the value of any 
improvements thereon.’? The policy by which somewhat similar provisions 
were inserted in the Constitution of Arkansas we have seen described as 
‘‘ liberal and enlightened.’’ The Constitution of the latter State allows only 
one hundred and sixty acres for a homestead, but is more specific than that 
of Texas in regard to the exemption of personal property from the claims of 
creditors. It declares that the personal property of any resident of the State 
to the value of $2000, to be selected by himself, shall be exempted from sale 
on final process for the collection of debts. It is somewhat strange to find 
a community in which the landed proprietor may enjoy his one hundred 
and sixty acres of land, and $2000 worth of personal property selected by him- 
self, in perfect security from the claims and demands of creditors. 

‘‘ Three million acres of tne public domain are appropriated and set apart . 
for the purpose of erecting a new State capitol and other necessary public 
buildings at the seat of government, said lands to be sold under the direction 
of the Legislature.” 

We have not pretended to criticise this Constitution as a whole, but have 
only tried to point out some of the provisions which are not yet familiar to 
most Americans. It contains much, of course, which is common to the Con- 
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stitutions of all the States. It would plainly be requiring too much to expect 
it to compare favorably with the greatest of all Constitutions, that of the United 
States; but it is to be regretted, that, at the Centenary of American Indepen- 
dence, Texas cannot show, in its Constitution at least, a nearer approach to 
the wisdom of those who established the government of the country. 


ENGLAND. 


Tue Jupicature Act.—In February the Lord Chancellor brought in a 

bill for the constitution of a Final Court of Appeal for the United Kingdom. * 
He explained, that, in order to constitute such a court, it was proposed that 
there should be a number of Lords of Appeal in the House of Lords, consist- 
ing of peers who had filled high judicial offices; and, in addition, that there 
should be appointed, in the first instance, two other Lords of Appeal, selected 
from the bar or the bench, who should sit in the House of Lords with the rank 
of barons, who, so long as they retained their office, should receive a writ of 
summons to sit and vote in the House as other peers, and whose salary should 
be £6000 a year. The bill provided for the continuous sitting of the House 
for judicial business during prorogations of Parliament; and, after the dis- 
solution of a Parliament, the same object might be obtained by the issue of a 
Royal Commission. It was provided that no case should be heard in the 
House unless three Lords of Appeal should be present. It was proposed, that, 
if this scheme were adopted, there should be a committee of inquiry of that 
House into the question of the expense of appeals, in order that it might be 
brought down to the lowest point; also that an appeal committee should be 
constituted out of the Lords of Appeal, and that they should meet regularly 
once a week to dispose of all matters of practice now disposed of by the Gen- 
eral Appeal Committee. He deemed it desirable to obtain a point of con- 
tact between the tribunal in the House of Lords and the Judicial Committee 
of the Privy Council. In the case of the four salaried members of the Judicial 
Committee, there could be no fresh appointment under the act constituting 
them. The bill did not propose to interfere in any way with those four 
members acting on the Judicial Committee; but it proposed, that, when there 
were two vacancies among the four salaried members, there should be a power 
of appointing one other Lord of Appeal in that House; and so likewise, when 
two other vacancies of salaried members occurred, there should be a power of 
appointing one more Lord of Appeal, so as to make four salaried Lords of 
Appeal in that House. The result, therefore, would be, that, when the four 
salaried members of the Privy Council had come to an end of their orfice, 
there would be four Lords of Appeal in ordinary; and it was proposed that 
they, being Privy Councillors, should be charged with the duty of sitting in 
the Privy Council, as well as performing their duties in that House. The 
business to be disposed of was rather more than could be done by one tribunal, 
and rather less than could be done by two tribunals sitting throughout the 
judicial year. Therefore a tribunal which could sit in two divisions could 
easily dispose of the business of both that House and the Privy Council. 
Other provisions of the bill related to the court of intermediate appeal. It 
was proposed that when the offices of two out of the four salaried members of 
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the Judicial Committee became vacant, and when a Lord of Appeal was 
appointed, an additional member of the intermediate court of appeal should 
also be appointed; and likewise, when the remaining two salaried members of 
the Judicial Committee should retire or die, another member of the interme- 
diate court of appeal should be appointed. The result would be, that, when 
the whole system came into operation, there would be in that House, besides the 
Lord Chancellor, four Lords of Appeal in ordinary, bound to discharge the 
judicial business of that House and of the Privy Council, and in the inter. 
mediate court of appeal five permanent members of that court. It was 
provided, that, as soon as the intermediate court of appeal had been thus 


strengthened, two of the primary judges should be dispensed with. — The 
Solicitors’ Journal. 


Conpitions 1x Restraint oF Marrrace.— The decision of the 
Court of Appeal, in the recent case of Allen v. Jackson (33 L. T., N.S. 713), 
lays down a sound and sensible rule, and gives consistency to the law concern- 
ing the validity of conditions prohibiting the marriage of a widow or a 
widower. It had long been established, as an exception to the rule that 
conditions prohibiting marriage generally are void, that a condition in a will 
attached to a gift to the testator’s widow, and restraining her marriage, was 
good. In Newton v. Marsden, 2 J. & H. 356, which was determined in 1862 
by the Vice-Chancellor, Sir W. P. Woop, the question was decided for the 
first time, whether a stranger could impose such a condition upon a widow. 
A testator had devised real estate to the widow of a deceased nephew for her 
life, and declared, that, if she should marry again, the provision for her should 
cease and be void. She married again; and it was urged in her behalf that a 
testator could not impose this condition on a widow not his own, and that the 
condition was in general restraint of marriage, and was invalid. The Vice- 
Chancellor, after reviewing the authorities, declared that no authority could be 
found in which it was held that a condition restraining the marriage of a 
widow was void, and that the dicta, upon the whole, were rather the other way. 
He said that he should not introduce any new doctrine to carry the rule of 
avoiding restraints on marriage beyond the limits of the old authorities; and 
he therefore declared that the provisions made for the widow ceased on her 
second marriage. 

In Allen v. Jackson, a woman bequeathed property to her nephew and his 
wife, the adopted daughter of the testatrix, for their joint lives, and after the 
death of either to the survivor for life, provided that if the wife should die 
before the husband, and he should marry again, the property should be held 
upon other trusts. In 1864 the wife died, and in 1874 the husband married 
again. It was contended, that, in the dase of a second marriage of a woman, 
there was an exception to the rule prohibiting a restraint of marriage, and 
that this exception was not applicable to the second marriage of a man; but 
the Lords Justices declared that the law was the same as to the second mar- 
riage of a man and the second marriage of a woman, and that the condition 
was valid. In delivering judgment, the Lord Justice James said, — 


“Tt seems to have been laid down by a great number of cases that what is called 
‘a general restraint upon marriage’ is against the policy of the law. That, of 
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course, can be the only principle which can be the foundation of any law at all on the 
subject. The general restraint upon marriage for some reason or another is to be dis- 
couraged, —a good reason probably ; and it is held that a condition subsequent, an- 
nexed by way of forfeiture to a marriage, is therefore void. ‘That is the law both as 
to men and women : but it has been most distinctly settled, that, with regard to the 
second marriage of a woman, that law does not apply; that it does not apply 
whether the gift be a gift to a widow by a husband, or a gift to the widow by some 
other person. It is held that such a condition is perfectly valid as annexed to a 
second marriage of a woman. Now, there is no act of Parliament which has pro- 
vided, and there is no decision of any court whatever which has established, that 
there is any distinction whatever between the second marriage of a woman and the 
second marriage of a man; and, in the absence of any decision to the contrary, I am 
myself unable to see any principle whatever upon which the distinction can be drawn 
between them. And in truth, so far as there is any law at all upon the subject, the 
most ancient common law perhaps that we have in this country, the law of gavel- 
kind in Kent, has expressly provided that the second marriage of a husband entitled 
to the freebench in his wife’s estate is to operate as a forfeiture of that freebench ; 
and it is difficult to understand any principle of public policy which would make that 
aright thing in Kent, and which would make it an improper thing in Surrey. The 
case before us seems to me to show what immense mischief one would be doing if 
one were to introduce a different rule of law in the case of a widower to that in the 
case of a widow. Now, in the case of a widow, it has been considered to be very 
right and proper that a man should prevent his widow from marrying again. Proba- 
bly, if she were a widow with children, he might think that his children would not be 
so well cared for and protected if his widow formed a second alliance, and became the 
mother of a second family. That might, perhaps, have been the origin of the excep- 
tion; and it was held, when the thing came to be applied, that it might very well 
apply to a gift by somebody not the husband. Supposing we had the case of a mar- 
ried woman having a property which she had power to dispose of by her will, and 
she leaves it to her husband by reason of his being the widower, and for the purpose 
of enabling him to perform his duties properly as the head of the family which she 
may have left : it seems to me it would be monstrous to say that she, providing for 
the contingency of the husband marrying a second time and having a new wife and 
a new family, should not be able in that case to say, ‘ He is to lose the estate, and it 
is to go over for the benefit of my children.’ In this particular case it was not the 
wife who was doing it, but it was a person who states herself to be in the position of 
the wife’s mother, and who, making a provision for her adopted daughter, says she 
gives her the income of her property, and then gives it after her death to her sur- 
viving husband, evidently in his character of widower, with a declaration, that, if he 
should marry again, it should go over to the child of the daughter, who was the first 
object she intended to provide for, —a most reasonable and proper provision, with 
respect to which it seems impossible to suggest that there is any ground of public 
policy against it. On the ground simply that there is no distinction that I can see, 
in principle or authority, between the second marriage of a man and the second mar- 
riage of a woman, I am prepared to say that there is no such law, and that the law 
should be the same as to the one as to the other.” 


The law of England is now tolerably clear and well settled as to what con- 
ditions in restraint of marriage may be attached to gifts of real or\personal 
property. The rules are most neatly and concisely expressed in Elphinstone’s 
Introduction to Conveyancing (p. 378); and the authorities are collected in 
Hayes and Jarman’s Concise Forms of Wills (8th ed. pp. 364-368). There 
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is a difference, according as the subject-matter of the gift is realty or person- 
alty: with respect to the former the rules of the common law, and with respect 
to the latter the rules of the civil law, apply. The most noticeable difference 
is, that, in the case of personalty, a condition directed against marriage with- 
out consent is considered in terrorem only, and has no effect, unless there is a 
gift over on marriage without consent. In the case of realty, the gift is de- 
feated by the breach of a condition not to marry without consent, although 
there be no gift over. 

It is curious to compare with the present state of the English law the con- 
fusion of the American cases. One of the most remarkable of these is a case 
in Massachusetts (Parsons v. Winslow, 6 Mass. 169), which was decided in 
1810, the Chief Justice (PARsons) not sitting, and SeEwALt, J., not concur- 
ring, and which does not appear as yet to have been directly overruled. A 
testator bequeathed $30,000 upon trust for his wife for her life, and provided 
that the trust should cease with her widowhood. The widow having married 
again, the validity of the condition came in question, and the Court held that 
it was void. The following reasons for this decision are given in the judg- 
ment: — 


“The principles established upon this subject by the English authorities, to 
which our opinion in this case conforms, are plain and intelligible. It is a general 
rule, that a condition annexed to a devise or bequest for life, whereby it is to be 
divested by the marriage of the devisee or legatee, is to be considered as intended 
merely in terrorem, and it is therefore void. To this rule there is an exception, that 
such condition shall be effectual if the subject of the devise or bequest be given 
over, so as to create an interest in another person.” 


At the time when this case was decided, the English law on the subject 
was by no means as clear as it is now; but it seems to have been generally 
understood that the doctrine making conditions in restraint of marriage void 
did not apply to a widow, or, at least, not to the widow of the testator. The 
condition, therefore, did not violate that doctrine. Moreover, if the condition 
was void because it attempted to restrain marriage contrary to the policy of the 
law, it is not easy to see how it was to be made valid by a gift over. Some con- 
ditions, which were not void, were inoperative except when there was a gift over, 
because the law regarded them as intended in terrorem only, unless the testator 
showed his intention that the legacy should be forfeited by making a gift 
over if the condition were not complied with. This rule, which was derived 
from the Roman law, applied to bequests of personalty upon condition not to 
marry without consent; but it did not apply to realty, nor to other conditions 
restraining marriage. Parsons v. Winslow is in direct conflict with what the 
Court seems to have understood to be the law in Rogers vy. American Board of 
Commissioners for Foreign Missions, 5 Allen, 69, 73. 


Leerrmacy or Cutty rn Ventre sa Mére. — An attempt was made 
lately to give a singular construction to the rule as to a child in ventre sa mere, 
in Re Corlass’ Trusts (33 L. 'T., N. S. 630), before Vice-Chancellor MA.rys. 
A fund of personal property was held in trust, the interest to be paid to Wil- 
liam Corlass during his life, and afterwards to his lawful issue. After the 
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death of the tenant for life, a decree was made by which it was declared that 
the remainder was given to all his lawful issue, whether children or grand- 
children or great-grandchildren, born in his lifetime, or within a due time 
after his death, as joint-tenants. A question then arose, whether the fund was 
to be divided into five or six parts. William Corlass had left five children 
surviving him. One of these was a daughter, Alice, who was married to 
George Brown ten days after her father’s death, and six months afterwards 
gave birth to a child, who claimed a share of the fund, on the ground that it 
was in ventre sa mere at the time of distribution, and that it was legitimate, its 
mother having married before its birth. 

The Vice-Chancellor said that the question in this case was curious and 
novel, and one on which much might be said on both sides. One thing, how- 
ever, was clear, —that, at the death of the tenant for life, Mrs. Brown, being 
then an unmarried woman, could not have had any lawful issue. Upon the 
construction of the will, William was tenant for life, with remainder to all his 
issue. All his lawful issue, who should come into existence at any period of 
his life or within due time after his death, took as joint-tenants. They all 
took vested interests at their birth as joint-tenants, and those only who sur- 
vived the tenant for life would take the property. The rule as to a child 
in ventre sa mere had been settled in Doe v. Clarke (2 H. Bl. 399), and acted 
on ever since. So far, therefore, a child in ventre sa mére, at the death of the 
tenant for life, would be entitled to participate. Mrs. Brown, the daughter 
of William Corlass, was undoubtedly one of the objects of the gift. But, when 
the tenant for life died, she was unmarried. The question was, whether, as 
she was then enceinte of a child, and married ten days after the death of the 
tenant for life, that child was entitled to take. As she had married before the 
birth of the child, the child was legitimate, and to be regarded as if the parties 
were married when the child was begotten as well as when it was born. Was 
that child to be taken as a child in esse, within the meaning of the will in this 
case? The trustee might have distributed the fund the day after the death of 
the tenant for life, although he knew that Mrs. Brown was then enceinte and 
unmarried. Would he have been bound to wait and see whether she married 
before the birth of the child? His Lordship thought not. Ten days after the 
death of the tenant for life, she married; and, six months after, the child was 
born, within the period of gestation. The case was by no means free from 
difficulty; but, on the whole, it was safer to hold that the child could not be 
put in a more favorable position than if it had been born when the fund be- 
came distributable. As the child could not have been lawfully born at that 
time, it could not have been contemplated by the testator as one of the ‘ law- 
ful’ issue at the time of the death of the tenant for life, and, therefore, must 
be excluded. 


FRANCE. 


A SINGULAR story of a crime and its detection is related in Galignani. 
At the Court of Assizes of the Seine, in January, a woman of about forty, 
named Laporte, was being tried on an accusation of stealing a quantity of 
jewelry, worth 250,000 francs, from Mrs. Stevens, an American lady, who 
had been last year temporarily residing in London, and in whose service the 
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prisoner was employed as lady’s maid. The robbery was committed in June 
last; but nothing was heard of the prisoner until July, when the French police 
arrested her in Paris, but could not find any trace of the missing valuables; 
and the prisoner persistently asserted her innocence. At the trial, she main- 
tained the same attitude; and, as no material proof was forthcoming, she was 
apparently about to be acquitted, when (the report says) ‘‘ a sudden movement 
in the court excited the attention of the audience. M. Fournier, advocate, 
entered, carrying a lady’s bonnet-box, and followed by two young women. He 
addressed the judge, and recounted the following circumstance: ‘ Mdlle. Cazat, 
who is the governess of my children, was sent this morning by my wife to 
Auteuil to ask for the character of a cook about to be engaged by us. There 
she called on a dressmaker named Heinen, and, in the course of conversation, 
spoke of the present trial, and mentioned the name of the prisoner. The other 
exclaimed, ‘‘ Laporte! why, I know her: she left a box with me some time ago, 
and I have not seen her since: suppose it should contain the jewels.’’ After a 
little consultation, they decided on at once taking a cab, and driving off to 
inform me of the circumstance. This they did; and I now introduce them to 
the court.’ ’? The judge ordered the box to be opened; and one of the ushers of 
the court, having forced the lock, drew out the jewel-case with its contents 
complete. The prisoner was convicted of the robbery, and sentenced to ten 
years’ imprisonment; and the reward of 5000 francs, which had been offered 
for the discovery of the thief, was directed to be divided between the two 
young women who were the means of tracing the crime home to the prisoner. — 
The Pall Mall Gazette. 


